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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION
ALEJANDRO YEATTS,
Plaintiff,
V. CAUSE NO. 3:16CV-706MGG

ZIMMER BIOMET HOLDINGS, INC.,

Defendant.

N N N N N N N N N N

OPINION AND ORDER

On November 7, 2016, Defendardanmer BiometHoldings, Inc. (Zimmer Biomet),
filed its Motion to DsmissPursuant té-ed. R. Civ. P. 12(b)(6)[DE 4. On November 25,
2016, Plaintiff, Alejandro Yeatts Y{eatts), filed his response in opposition Zammer Biome's
motion. DE 17. Zimmer Biomets motion became ripe on December 4, 2016, whéled a
reply brief. [DE 13. The undersigned may enter a ruling on this motion based on the parties’
consent an@8 U.S.C. § 636(c)
. RELEVANT BACKGROUND

On October 13, 2016, Yeafited his complaint raising three claims defamation
(Count ), intentional infliction of emotional distress (Count Il), and negligeh¢tioin of
emotional astress (Count Ill). Yeatts'claims ae based on allegations thatwas injured as a
result ofadefamatory email sent lZimmer Biomet Yeatts alleges that Zimmer Biomet’s email
caused him to suffe@motional stress.

According to his complaint, Alejandro Yeatts is a resident of Argentina, who from 2005

to September 4, 2015 was employed by Biomet Argentina, SA, a subsidiary of the Defenda
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Zimmer Biomet In July 2007)Yeatts attended a presentation by Biomet's Compli@ftieer
regarding the Foreign @apt Practices Act (“FCPAY) Yeattsalleges that after winessing this
presentationhe remrted to the Compliance Officénat Biomet Argentina employees had paid
commissions to induce government-employed doctors to use Biomet prodttetshearing
nothing furtheffrom the Compliance Officelfeattsapproached an in-house attorney for Biomet
International at a meeting of the American Academy ofi@xedic surgeons and reported the
alleged payments to her.

Until 2008,Zimmer Biometwasa party toa distribution agreement between Biomet
International and Prosintese, a Brazilian company owned by Sergio Galindmtéa®snade
payments to doctors employed by the government who used Biomet products. In May 2008,
Zimmer BiometGeneral Counsel Bradtel'andy wrote Galindo a termination letteshich stated
that Biamet has learned of Prosintese’s business practices arfirtimaer Biometwas
terminating its redtionship to ProsinteseDE 1 at 3 1 11].

On March 26, 201Zimmer Biometandthe United States Department of Justice
(“DOJ) entered into a deferred prosecution agreement (“DPA”), pursuant to which the DOJ
agreed to defer prosecution of a criminal information charging the companywueifielbnies,
which include violations of the FCPA based on payments made by the company to governme
doctors. Zimmer Biometagreed to pay a penalty of $17,280,000. In the DXAmer Biomet
admitted to having knowledge of Prosintese’s payments to doctors in Brazil sieast&td01.

In his complaintyeatts allegethat Zimmer Biomebreached th2012DPA by
continuingto maintaina relationship with Galindo and Prosinteskl. &t 7, 1 22]. Yeattsfurther
alleges that whedimmer Biometbecame aware that he knew abigtbreachof the DPA a

company attorney nigvith him andaccusedim of continuing to deal with Galindo and
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Prosintese and concealing this to his superiors. In April 2014, Biomet Argentina suspende
Yeattss employmentand ultimately termiated him on September 4, 2015.

Zimmer Biomet asserts in its memorandum in support of its instant motion to dismiss that
on the same day Yeatts was terminated, he entered a settlement agreement withBfomeier
[DE 5 at §. Zimmer Biomet states thabth parties were represented by counsel during
negotiations, which concluded with Zimmer Biomet paying Yeatts approadyrs350,000 in
exchange for hiselease of “any and all claims’ against Biordggentina, SA, and any
‘associated or continuing companiesithout limitation.” [Id.] Zimmer Biomet attached a
copy of the settlement agreement to its memorandum filed on Noven&t &/, DE 52; see
alsoid. at 23-24, THIRD].

Yeatts’'s complaint also alleges tloat October 24, 2014, while he was suspended but
before he was terminated, Antje PeterSehmalnauer, Chief Compliance Officer, Vice
President and General CounseZahmer Biomefsent an emil, addressed to “CPWAR
DueDiligence (Mailbox)that informed its readers thdeattsengaged in criminactivity. [DE
1 at 7 Y 24]. Yeatts quoted the email as follows:

Biomet Inc. and its worldwide subsidiaries (“Biomet” or the “Company”) are

committed to complying with the antorruption and antiribery laws in all

countries in which Biomet operates. In furtherance of that commitment, Biomet

has identified several entities that pose significant and unacceptableasaapl

risks. The Company has placed these estibin a Restricted Parties List. All

Biomet employees, agents, third parties, and any individual or entity performing

services for or on behalf of Biomet, anywhere in the world may not do business

with any entity on the Restricted Parties List.
[Id.]. Yeatts further alleges in his complaint tHa tRestricted Parties List” thatas

attached to the email includedeatts’sname and stated that he had been sulgzeim

connection with a@rruptionrelated investigatiomvolving Brazil. [Id.].
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Yeatts’sdefamation clainfCount Il)alleges thathe message ithe October 24, 2014,
email—thatYeatshad engaged in this aminal activity—was falseandconstituted defamation
per se FurtherYeatts alleges thatimmer Biometpublished the email with malice, knowing
that the statements regarding Yeatese false, or with reckless disregard of tialsity. Also,
Yeattsalleges that the publication of the defamatoiterialdamaged his reputation for
honesty, integrity, morality and law-abidingness; expdsedto harassment, public contempt
andridicule; causedim to lose professional stature; impaired his employmedtesrnings
opportunitiedor the rest of his lifeandcauseé him to suffer great pain and mental angujigh.
at 8 11 25-39].

In his intentional infliction of emotional distress claim (Count 1), Yeal#sges that
Zimmer Biometengaged in extreme and outrageous conduct by knowingly publishing false
information in the October 24, 201dmail Furthermore)Yeatts alleges that he suffered severe
emotionaldistress as a result afmmer Biome's extreme and outrageous conduct. Lastly,
Yeatts’snegligent infliction of emotional distress claim (Count #lleges thahe suffered
severe emotional distreasresult ofZimmer Biome's negligence in publishing tremail
contining false information

In the instant motion to dismiss, Zimmer Biornaegues thaYeattshas failed to state any
claim for which relief can be granted. Specificalynmer Biometcontends that (1) on
September 4, 201¥eattsentered into a binding sktinent and release agreemeneftiement
agreement” pursuant to which he released “any and all claims” he had afjainstr Biomet
[DE 4 at 1111-2]; (2) Count | isnadequatly pleaded because Yeatlsl not sufficiently plead
either a false statement or actual majice  4]; (3) Count Ifails to state a clainbecause

Yeattsdid not allege either outrageous conduct or Znaimer Biometacted intentionally to
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harmhim. [Id. at 2, { 5]and(4) Count llIfails to state a clairhecause Yeaitdid not plead
physical impact sufficiently[ld., T 6].
. ANALYSIS

In reviewinga motion to ésmissunderFed. R. Civ. P. 12(b)(6a murt must accepall
well-pled factual allegations in tleemplaint as true, making all permissible inferences in the
non-movants favor. Gonzalez v. City of Chicag@39 F.3d 939, 940 (7th Cir. 2001Zimmer
Biomets instant notion to dsmiss tests the sufficiency ¥eatts’s omplaint, not the merits of
the suit. SeeGibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir. 1990)

A. Settlement Agreement

Zimmer BiomeTs first argument is that Yeatts released the claims asserted in his
complaint when he entered into the settlement agreement with Biomet Argentina at the time o
his terminationn September 2015However,Zimmer Biometacknowledges that this Court
may choose not to consider its release argument in the procedural context afdHi2(R)(6)
motion to dismiss for failure to state a claim. Accordingiypymer Biometalternatively asks
the Court to invokéed. R. Civ. P. 12(dp convert the instant motion to dismiss into a motion
for summary judgment to allow consideration of the settlement agreement, wisicioiva
attached to Yeatts’s complainghould the Court choose not to convert the instant motion to a
motion for summary judgment and should any of Yeatts’s claims remainedtéution of the
instant motion to dismisZimmer Biometalso notes its plan to attach the settlement agreement
to its responsive pleading, which will include an affirmative defense based on teeratel
will be followed by a motion for judgment on the pleadiny®atts on the other hand, argues
that it would be improper to dismiss a claim un@ate 12(b)(6) on thedsisof a releasebut

recognizes that the release issue could arise under a differentyrab@edturgust asZimmer
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BiometsuggestsRegardless of which procedural mechanisnultimately used to determine the
effect of the settlement agreement on thigoacYeatts argues that he did not reletseclaims
raised in the case.

Courts have demonstrated conflicting views as to the proper procedural meclaanism f
addressing a release of liabiligomparable to the one allegedly part of the YeBittsaet
Argentina settlement agreemgwhen attached to a defendant’s Rule 12(b)(6) motion to dismiss
for failure to state a claimGenerally, a court cannot consider the arguments and documents
attached to &ule 12(b)(6)motion without invoking-ed. R. Civ. P. 12(dand treating the
motion as a motion for summary judgmeftapa John’s Int’l, Inc. v. Rezkdlo. 04 C 3131,

2006 WL 566468, at *5 (N.D. Ill. Mar. 3, 200@)iting Wright v. Associated Ins. Cos., In29

F.3d 1244, 1248 (7th Cir. 1994)enture Assocs. Corp. v. Zenith Data Sys. C&®7 F.2d 429,
431 (7th Cir. 1993) However, “documents attached to a motion to dismiss are considered part
of the pleadings if they are referred to in the complaint and are centrainiffdeclaim.”

Robert W. Karr & Assocs., Ltd. v. Novese]skyg. 08C1197, 2008 WL 4865573, at *2 (N.D. Ill.
July 14, 2008jciting Venture Assocs987 F.2d at 431 see alsorassan v. J.P. Morgan Chase

& Co., 708 F.3d 963, 975 (7th Cir. 2013Yet, arelease constitutes afffirmative defense under
Fed. R. Civ. P. 8(c)(1)Yassan708 F.3d at 975“Dismissing a case on the basis of an
affirmative defense is properly done under Rule 12(c) [judgment on the pleadings], @ot Rul
12(b)(6)” Id. Courts have applied these basic principles yet come up with what appear to be
conflicting results.

For instance, iKarr & Associatesthe court found that the releageesented to the court
through the defendant’s Rule 12(b)(6) motion to diswias referenced jralthough not attached

to, the complaintld. As a result, the court converted the Rule 12(b)(6) motion into a nfotion
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judgment on the pleadings under Rule 12fm) dismissed the case based on the enforceability
of the releaseld. at *3.

In Yassanthe court upheld a dismissal based on a release presented with the Rule
12(b)(6) motion to dismiss but not attached ® ¢bmplaint Yassan708 F.3d at 97.6The
court reasoned that the release had bestarenced repeatedly in the complaint” and westral
to the plaintiff's claim.Id. at 975. However, the court also opined that the release constituted an
affirmative defense and that dismissal “on the basis of an affirmative dasepoperly done
under Rule 12(c), not Rule 12(b)(6)ld. Therefore, the court essentially affirmed the outcome
based on the substance of the release, but not the procedural mechanism invoked bigtthe distr
court in reaching that decision originallid. at 976

In Papa John’sthe court refused to impose sanctions on the defendants based on the
plaintiffs argument that the defendants improperly sought consideration deansett
agreement that was not attached to the plaintiffs’ complaint in its Rule 12m{®n to
dismiss. 2006 WL 5664683at *6. In reaching that conclusion, the court noted that the plaintiffs
did not mention the settlement agreement, which was essentially a rel@asi@bbrlbty, in their
complaint. Id. at *5. In addition, the court acknowledged that the release was an affirmative
defense, which “is not an appropriate basis for a motion to dismiss under Rule 12(lol)(6).”
(collecting cases). e court also cited cases from district courts outside the Seventh Circuit that
considered a release on a motion to dismiss even if it was not attached to théentomalpla
(collecting cases). In the end, the courPiapa John’'did not reach any conclusion as to
whether the release was properly considered on the motion to dismiss. Insteadrtthe c
recognized the conflicting perspectives on the subject and held that the defemsiaofsthe

release in that case was not objectionable enough to warrant sanidicats6.
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Despite what appear to be conflicting results on whether a release shouldideredna

aRule 12(b)(6)analysis, the law remains clear that a complaint need not anticipate or overcome
any affirmative defenses to surviv&kale 12(b)(6) motion to dismiss.Jovic v. -3 Servs., In¢.
69 F. Supp. 3d 750, 765 (N.D. Ill. 201(¢)ting Xechem372 F.3d at 901 (7th Cir.20Q430mez
v. Toledo446 U.S. 635, 640 (1980)“Only when the plaintiff pleads itself out of courthat is,
admits all the ingredients of an impenetrable deferreay a complaint that otherwise stases
claim be dismissed under Rule 12(b){6)Xechem372 F.3d at 901

Here, it is arguable the first placavhether o not Yeatts even mentioned the settlement
agreementrad the allegedly applicable releasehis complaint.Zimmer Biometrelies on
Yeatts’s reference to his 2015 termination from Biomet Argentina as an imgkeenee to the
settlement agreement. Yet, the complaint does not directly mention the settleraenteadr
Even if the tangential reference could be a reasomatitmale for considering the release, its
status as an affirmative defense suggests that it is not an appropriaterodisimissal under
Rule 12(b)(6).SeePapa John’'s2006 WL 566468at *5. Moreover, the effect of the settlement
agreement on these claims is not clear as evidenced by the parties’ stark disagremrére ab
scope of the release. As a result, Yeatts has not pleaded himself out of court bhsed on t
release.SeeXechem372 F.3d at 901 Therefore in this case, the effect of the release is more
properly considered after this Court resolves the question of whether Yeattsgsubglaims
survive the instant Rule 12(b)(6) motion and aftenmer Biometformally pleads its relevant
affirmative defense. The Court will not convert the instant motion to a motion for summary
judgment or a motion for judgment on the pleadings, but will address the adequacy 0$ Yeatts
complaint based odimmer Biomets substantive arguments set forth in hgtant Rule

12(b)(6) motion.
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B. Rule 12(b)(6) Failureto Statea Claim

Zimmer Biometext challenges the sufficiency of Yeattslaims. A complaint that
states a plausible claim for relief survives a motion to disms&eeAshcroft v. Igbal556 U.S.
662, 677-79 (2009see alsdBell Atlantic Corp. v. Twombyb650 U.S. 544, 556 (200{holding
that the pleading stage does not impose a probability requirement but does resgeckfaltts
to be plausible so as to entitle a person to relief even if recovery is remote anlyunike
another way, a complaint survives a motion to dismiss'ebibtains sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fagbal, 556 U.S. at 678
(quoting Twombly,550 U.S. at 570 “[T]he plausibility standarfhsks]for more than a sheer
possibility that a defenaé has acted unlawfully.’United Food & Commercial Workers Unions
& Emp’rs Midwest Health Benefits Fund v. Walgreen,C&9 F.3d 849, 853 (7th Cir. 2013)
(internal quotations and citations omitted).

Consequently, & court need not accept as tflemal conclusionf the elements of a
cause of action, supported by mere conclusory statemetiks v. Ros$78 F.3d 574, 581
(7th Cir. 2009)quotinglgbal, 556 U.S. at 673 Indeed, such conclusory statements are not
entitled to the presumption of trutivicCauley v. City of Chicag®71 F.3d 611, 616 (7th Cir.
2011) With conclusory statements properly discounted, the court candb&errhine whether
the remaining factual allegations plausibly suggest an entitlement to tdli@hternal
guotations and citations omitted\ complaint fails if “it tendes ‘naked assertion[s]’ devoid of
‘further factual enhancement.gbal, 556 U.S. at 67&uotingTwombly 550 U.S. at 597

1 Defamation

To state a claim for defamation under Indiana state law, a plaintiff must allege a

communication with defamatory imputation, malice, publication, and damagesgs v.
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Thomas805 N.E.2d 446, 456 (Ind. Ct. App. 2004Hurtherthe communication at issue must be
both defamatory and a false statement of faoturnal-Gazette Co. v. Bandido’s, In¢12
N.E.2d 446, 457 (Ind. 199%iting Hustler Magazine v. Falweld85 U.S. 46, 99 (198B) In
determining whether a communication is defamatasyrts must construe the allegedly
defamatorywords ‘in light of the circumstances of their utterancetiepard v. Shurz Commc’n,
Inc. 847 N.E.2d 219, 225 (Ind. Ct. App. 200G)hrough the instant motiodjmmer Biomet
argueghatYeattss complaintfailsto adequately allege that any statements in the October 24,
2014,emailfrom PeterserSchmalnauer to “CPWAR DueDiligence (Mailboxyére false or
thatZimmer Biometacted with “actual maliceth publishing the email[DE 5 at 9.
a. False Statement

In support of its claim that Yeatts has not alleged any false statement in thdrsctena
email, Zimme Biomet relies upon thallegedopinion nature and truth of the exact words in the
email as evidence that there is no false statement in the eméieaafbre no allegation of a
false statemenh Yeattss complaint.

In his complaintyeatts alleges thdhe Schmalnauermail“informed its readers-
falsely—that [he] had engaged in criminal activity.DE 1 at 7 §24]. Yeatts then quotes the
email, part of which allegedly stated,

Biomet has identifiedeverakentitiesthat pose significant and unacceptable risks.
The Company has placed these entities on the Restricted Parties List.

[Id.]. Yeattsfurther alleges that his name was included in the “Biomet, Inc. RestricteglsPart
List” attached to the email with a statement that Yeatts had beerefglegpin connection with
corruption-related investigation involving Brazil It[].

Zimmer Biomet contends that the statement that “Biomet [had] identified several entities

that pose significant and unacceptable risks” was neither defamatosisebécause it was
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merely the speakis opinion, which is not actionable for defamation. Indeed, subjective
statements of opinion that merely express a speaker’s subjective vieprataton, or theory is
not untrue.Meyer v. Beta Tau House Cor1 N.E.3d 501, 515 (Ind. Ct. App. 2013 jowever,
opinions are only shielded from liigity for defamation if “a reasonable listener would take [the
speaker] to be basing his ‘opinion’ on knowledge of facts of the sort that can beexVaiuat
defamation suit.”Sullivan v. Conwayl57 F.3d 1092, 1097 (7th Cir. 199&oreover, a

speaker implies knowledge of facts that would support the conclusion when expressing an
opinion. SeeMilkovich v. Lorain Journal Co497 U.S. 1, 18-23 (1990 herefore, the Court
must consider the circumstances of the “utterance” of theayio determine whether a
statement of opinion is actionable.

Yeatts argues that by attaching his name to the Restricted Parties List dieisctiitee
email and referencing the “corruptioelated investigation in Brazil,” Zimmer Biomet implicitly
implicated Yeatts in its FCPA violations when it identified him as posing a “significant an
unacceptable compliance risk[]Accordingly, a reasonable recipient of the Schmalnauer email
would connect Yeatts to Zimmer Biomet’s criminal activities, especiaigatts is correct that
the recipients all had knowledge of the investigation, deferred prosecution agresmamdent
criminal penalty paid by Zimmer Biome¥eatts also alleges that he was not involved in the
corruption at Zimmer Biomet and that his comgaend relationship with Galindo were approved
by his superiors at Zimmer BiomeTherefore, Zimmer Biomet'®cus on the exact words of
Yeatts’s allegations regarding the Schmalnauer email fails to capture theoétfext
circumstances surrounding temaileven assuming that the email explicitly presented facts that
are undisputedly true. Consequentgatts’s complaint has plausibly pleaded that the

statements in the email were false.
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b. Actual Malice

Zimmer Biometalso argues that Yeatfisiled o allege actual malice bimmer Biomet
“Actual malice, as an element of the tort of defamation, exists when the def@undiéishes a
defamatory statement ‘with knowledge that it was false or with recklesgdisrof whether it
was false or not."Shrine v. Loomis836 N.E.2d 952, 958 (Ind. Ct. App. 20@€iting New York
Times Co. v. Sullivarg76 U.S. 254, 279-80 (1994)Zimmer Biometargues that Yeatts
complaintmakes a carlusory allegation again@immer Biomef failing to allege any actual
malice. However, Yeatts complaintexplicitly alleges thathewas unaware thatimmer Biomet
did not want hinto ergage with Galindo or Prasiese thatZimmer Biometknew about and
approvedf his engagement with Galimmgl and that whe@dimmer Biome's counsel interviewed
him regarding the alleged violations of the DPA, he explained thaakecting with approval
of Zimmer Biomet Taking Yeattss allegations as true, it is reasable to infer thaZimmer
Biometwas aware that Yeatts was acting withapproval when it published the October 24,
2014,emailimplicating Yeattsas a compliance riskAccordingly, Yeatts has plausibly pleaded
thatZimmer Biometknew the email wafalse, or acted with reckless disregard of its falsity
when it published it.Therefore, Yeatts has pleaded actual malice anddfigsnation claim
survivesZimmer Biomels Rule 12(b)6) challenge

2. Intentional Infliction Emotional Distress (Count 11)

Zimmer Biometfurtherargues that Count Il, Yeatgntentional infliction of emotional
distress claimis deficient To state a claim for intentional infliction of emotional distress a
plaintiff must allege that the defendarfft) engaged in extreme outrageous conduct (2) which
intentionally or recklessly (3) caused (4) severe emotional distress toranothe v. Whitaker

943 N.E.2d 354, 361 (Ind. Ct. App. 201MWhether‘extreme and outrageous” conduct has
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occurred depends, in part, upon prevailing cultural norms and vahuesley v. Hall 720
N.E.2d 747, 752-53 (Ind. Ct. App. 199Behavior that is “unreasonable” or “improper” does
not by itself rise to the extreme level of outrageousnBssiz v. Finlay Fine Jewelry Corpr54
N.E.2d 958, 970 (Ind. Ct. App. 2001When a communication goes beyond all “possible bounds
of decency” such that it would have been the type of “atrocious and utterly intcleatdiict,
intentional infliction of emotional distress claim is approprigd&inner v. MetroLife Ins., Co.
829 F. Supp. 2d 669, 6846 (N.D. Ind. 201Q) Furthermore fia complaint fails to contain
sufficient factual allegations that the defendant intended to emotionally haptaihif, the
complaint may be dismissed for failure to state a clé&@eTucker v. Roman Catholic Diocese
of Lafayetteln-Indiana, 837 N.E.2d 596, 603 (Ind. Ct. App. 2005)

Here,Zimmer Biometcontendghat Yeattsdid not allege extreme and outrageous
conduct and that he pled no facts regarding an intent to harm hinZinomer Biomet Yeattss
complaint alleges thdDefendant’s conduct in knowingly publishing false information regarding
Plaintiff in the OctobeR4, 2014, email was extreme and outrageouSE [ at 9 { 31].

Yeattss allegation of extreme and outrageous conduct, however, is merely a conclusory
allegationwithout any explanation how the conduct weasreme aneutrageousLikewise,
Yeatts’s complaintoes not plausibly allege that Zimmer Bionmgended to emotionally harm
him. The complaint just states that “[Zimmer Biomet] published false informagigarding
[Yeatts] in the October 24, 2014, email intentionally or recklessdypublication of an email
absent further factual allegations doesenan create an inferenceaf intent to harm.
Therefore, Yeatts’s intentional infliction of emotion distress claim must éahbsde has not
plausibly pleaded the elements afreme andutrageous conduct and intent to harm.

3. Negligent Infliction of Emotional Distress (Count I11)
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Zimmer Biometlastly argues thaYeatts failed to plead a physical injury or impact
resulting from the alleged negligence such thahbagligentinfliction of emotional distress
claimmust fail. Indiana law has been dynamic on the question of whether a plaintiff alleging
negligent infliction of emotional distress must establish a physical injury testian their

claim. Zimmer Biomet and Yeatts have engaged this debate themselves thenugtetfing of

the instant motion. However, the Indiana Supreme Court resolved the debate in 2006 in the case

of Atl. Coast Airlines v. Cogl857 N.E.2d 989 (Ind. 2006)After a thorough revig of the

policy and legal developments in Indiana’s negligent infliction of emotionakdsstaw, the

court explicitly “reaffirm[ed] that Indiana’s impact rule continues to nexja plaintiff to
demonstrate a direct physical impact resulting from tigigence of another” in order to
recover.|d. at 997 The only exception to this requirement is the bystander rule, which allows
recovey in situations where the plaintiff actually witnessed, or came on the scenafsapthe
death or severe injuyf a loved one with a relationship to the plaintiff analogous to a spouse,
parent, child, grandparent, grandchild, or sibling caused by the defendant’s meglige
otherwise tortious conductGroves v. Taylqr729 N.E.2d 569, 572—73 (Ind. 2008¢e also
Spangler v. Bechted58 N.E.2d 458, 466 (Ind. 2011)

Here, Yeatts makes no claim to being a bystander. He clearly seeks recowesyofon
emotional distress allegedly resulting from Zimmer Biomet’s publication of al\etgde
information in the October 24, 2014mail. [DE 1 at 9 1135-36]. However, Yeatts argues that
no physical impact is required to recover for negligent infliction of emdtaisaess based on
Schuamber v. Hendersosi79 N.E.2d 452 (Ind. 1998ndBlackwell v. Dykes Funeral Homes,

Inc.,, 771 N.E.2d 692 (Ind. Ct. App. 2002Yeatts’s arguments are misplaced.
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First, the Indiana Supreme Court, in its 2006 opinioAtinCoast Airlinesrecognized
that its decision irschuambecreated a modified impact rule, which talked of “direct impact”
rather than the traditional “physical impactrerement. Atl. Coast Airlines857 N.E.2d at 996
The court also recognized hd&echuambestarted a flood of cases that only confused the
standard and even fostered calls to abandon the impact rule altodettzr996-97. However,
the court refused those invitations and explicitly reaffirmed that plaintiff$ fdeamonstrate a
direct physical impact resulting from the negligence of another” to succeeaeigligent
infliction of emotional distress claingjting policy reasonsld. at 997

SecondBlackwell decided by the Indiana Court of Appeals before the Supreme Court
issued its opinion irtl. Coast Airlinesappliedonly to bystanders, not victims. Blackwell
the court permitted parents to maintain an action for negligent infliction of emotistraisdi
against a funeral home that lost their son’s cremated remairisiN.E.2d at 697 The court held
that even though the plaintiffs had not alleged any physical impact, they weteiésatiyy and
directly involved in the incident giving rise to the emotional trauma” to permit thém tta
survive summary judgmentd. Yeatts’s attempt to shoehorn the alleged mental trauma he
suffered himself into the bystander exception properly employBthekwellfails. Therefore,
the only question remaining is whether Yeatts plausibly plead a diresicphynpact as
required undeAtl. Coast Airlines And Yeatts’'s complaint fails to allege yasuch direct
physical impact.

By incorporating earlier parts of his complaint into CountYBatts does allege that

[t]he publication of defamatory material in the October 24, 2014, email damaged

[his] reputation for honesty, integrity, morality, and law-abidingness; exposed

[him] to harassment, public contempt, and ridicule; ca{lsed to lose

professional stature; impaired his employment and earning opportunities for the
rest ofhis life; and causefhim] to suffer great pain and mental anguish.
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[DE 1 at 81 29]. In so doingyeattshas arguably allegealdirect impact between the alleged
defamatory email and his mental anguishalleging that “Zimmer Biomet published a false
statement accusing [him] of corrupt and criminal activity, preventing [him] fiadirfg
alternative employment to support his familyDH 12 at 2(. Yet these same allegations are
vague as to whahysical impact he suffered and how thlenectly flow from the email. In fact,
Yeatts implicitly concedes that he has not pleaded any physical impactrelidnse on
Blackwells decision allowing a negligent infliction of emotional dests claim to survive.
Therefore, Yeatts has failed to state a claim for negligent infliction of embtmtieess by
failing to allege any direct physical impag required under Indiana law.
[11.  CONCLUSION

As discussed abov¥gattss defamatiortlaim (Count ) alleges sufficient facts, taken as
true, from which the Court can reasonaiblfier the elements of false statement and actual malice
necessary to state a plausible claim for rellédwever, Yeatts has failed to pteplausible
claims ofintentional infliction of emotional distre$€ount Il) andnegligent infliction of
emotional distres@Count Ill) as discussed above. Therefore, the GBRANTSIN PART
Zimmer Biomelts motion for to dismisss to Counts Il and 1l andENIES IN PART Zimmer
Biomets motion to dismiss as to Count IDE 4]. Yeatts may file an amended complaint by
May 1, 2017. If no amended complaint is filedimmer Biomels answer to Count | of Yeatss
original complaint is due ollay 8, 2017.

Dated thisl7thday of April 2017.

s/Michael G. Gotsch, Sr.
Michael G. Gotsch, Sr.
United States Magistrate Judge
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