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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

DONALD W. REESE, JR. and
MARIAN REESE

Plaintiffs,

V. CAUSE NO. 3:1ecv-00723RLM-MGG
TRAIL KING INDUSTRIES, INC.
and ANDERSON TRUCKING
SERVICE, INC,

N N N N N N N N N N N N

Defendang.

AMENDED OPINION AND ORDER

On November 23, 2016, Defendant, Anderson Trucking Service('AES") ¢, a
Minnesota corporatioriiled a motionseeking to transfer this case to the District of Colorado,
Colorado Spring Division, pursuant2@ U.S.C. § 1404(a)[DE 14. On December 7, 2016,
Defendant, Trail King Industries, Inc. (“Trail King”), a South Dakatdgporation, filed its
Notice of Joinder in ATS’s motion to transfer verfuDE 19. On January 18, 2017, Plaintiffs,
Donald W. Reese, Jf:Mr. Reese”) and Mariann Reeg®/s. Reese”) (collectively “Plaintiffs’)
citizens of Indiana, filed a respons@®H 23. On January 25, 201ATS filed a reply [DE 24.

The CourtDENIES ATS’s and Trail King’smotion to transfefor the following reasons.

L ATS notes that it has been incorrectly named in this lawsuit becauseebtre Rias driving on behalf of ATS
Specialized, Inc. at the time of the accident at issue in this case. Without axdnaanéto the pleadings,
substitution of parties, or other wifal correction of this potential error, the Court will refer to this Defehda
“ATS” throughout this opinion and order.

2This Courts May 9, 2017 0Opinion and Order[JE 26 denying ATS'smotion to transfeinadvertently failed to

account for Trail King’s Notice of Joinder. iBhrAmended Opinion and Ordaccurately reflects the record of Trail
King's agreement with ATS’s motion to transfer.
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RELEVANT BACKGROUND

On September 26, 2016, Plaintiffs brought suit in Elkhart Superior Couthduaase
was removed to this Court by Trail King on October 19, 20Mée case arises frokir. Reeses
singlevehicle, tractottrailer accident in Puebl&olorado on September 23, 201aintiffs
allegethatMr. Reesevas an owneoperator operating a vehicle under ATS’s operating
authority at the time of the accident. He was hauling a wind turbine tower framestita to
Colorado, which was presumably loaded onto his truck in Minnegdta trailer was designed,
manufactured, and sold by Trail King in South Dakd®aintiffs allege that because of trailer
manufacturing defects, the wind turbiceame loose from the trailer and caused the accident
Colorado Plaintiffs allegethat Mr. Reese sufferadjuries as a result of the accidanidthathe
receivedmost of hismedicaltreatmenin Indiana, his home state.

Plaintiffs assert claims of strict and negligent products liability against Kiragl and
claims of negligent provision, supervision, and operation against ATS. In its motiof, ATS
argues that all of the operative facts occurred in Colorado and therefore traniséeDistrict of
Colorado would be in the interest of justice and more convenient for the parties andesitness
This Court disagrees.

Il. ANALYSIS

Pursuant t&@8 U.S.C. § 1404(aa federal district court may transfer any civil action to
any otherdistrict for the convenience of the parties and witnesses and in the name efijustic
venue is proper in both courts. Therefore, transfer analysis involves separate ingoifiEs
proper venue in both the transferor and transferee courts; (@nkienience of parties and

witnesses; and (3) the interest of justiegsearch Automation Inc. v. Schrader-Bridgepai't,

3The Court’s references to ATS as the movardibhout this opinion and order also reflect the positionrail T
King based on itfoinder inATS’s motion to transfer.
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Inc., 626 F.3d 973, 978 (7th Cir. 2010y he burden is on the movant to show that transfer is
warranted.Coffey v. Van Dorn Iron Works796 F.2d 217, 219-20 (7th Cir. 198&jowever, the
statute allows for a “flexible and individualized” analysis of the unique igsused in a
particular civil action, which therefore places considerable discretiom inatsferor courtivhen
deciding whether transfer is appropridtesearch Automatio26 F.3d at 97478 (citing
Stewart Org., Inc. v. Ricoh Corp., et,@87 U.S. 22, 29 (1988)

A. Jurisdiction and venue areproper in the Northern District of Indiana and
the District of Colorado.

Both parties rightly concede that jurisdiction and venue is proper in both distiidfs. [

17 at 4 DE 23 at 3. The case was removed to this District from Elkhart County Superior Court

following Trail King’s Notice of Removal pursuant 2@ U.S.C. 88 144and1446 Jurisdiction
and venue are also proper in Colorado. Coloradguingslictionbased upon its longrm
statute SeeC.R.S.A. § 13-1-124)(b) (granting jurisdiction if a person commits a tortious act
within the state).Venue is proper in the District of Colorado, Colorado Springs Division, as it
encompasses Pueblo County, the place of the accidetti@pthce where “a substantial part of
the events or omissions giving rise to the claim occuri@gl).S.C. § 1391(b)(2)

B. The convenience of the parties and withesses does not favor transfer.

In evaluating the convenience element, courts generally consider: (1itfjs
choice of forum; (2) the situs of material events; (3) the relative ease o$ accsirces of
proof; (4) the convenience of withesses; and (5) the convenience of the padiesnacher v.
Principal Life Ins. Co, 665 F. Supp. 2d 970, 977 (N.D. Ind. 2Q08) litigant seeking a transfer
of venue has the burden of showing that the transferee court is “clearly more contremehe

transferor court.’Coffey 796 F.2d at 220
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1. Haintiff’ s choice of forum

When considering the convenience factor, a plaintiff's choice of forum iseehttl
substantial deference, especially when the chosen forum is the plairdiffes forum. Am.
Commercial Lines, LLC v. Ne. Maritime Inst., 888 F. Supp. 2d 935, 945 (S.D. Ind. 2008)
Unless the balance of factors is strongly in favor of the defendant, the plaicihiffice of forum
should rarely be disturbeth re Nat'l Presto Indus., Inc347 F.3d 662, 664 (7th Cir. 2003y et
ATS argues thaguch deference is unwarranted in this case contending that the Indiana forum
has no real relationship to this case other than being Plaintiffs’ statedefives and the location
of some of Mr. Reese’s medical treatment. ATS contends that all the epenagnts of this
case occurred in Colorado.

2. Situs of material events

Indeed,Colorado is the place of the accident, where the trailer allegedly manifested a
defect, wheréir. Reese suffered injuries, and where he potentially received some medical
treatment. DE 2 at 11 10-17]. However, the situs of material events is not as clear as ATS
suggests. First, Plaintiffs wehadiana residentat the time of the accident and remain so to this
day. Second, Mr. Reese’s injuries from the accidemthealleged damages that give rise to the
negligence and product liability claims now before the Court. Third, the traiksue in this
case wa not designed, manufactured, or even loaded on that fateful day in Colorado or Indiana.
Therefore, a more careful analysis is needed to identify the situs ofahatemnts and whether
it favors transfer to Colorado as ATS now requests.

“Material eventsare those that give rise to the cause of actigidridge v. Forest River,
Inc., 436 F. Supp. 2d 959, 961 (N.D. Ill. 20@6iting Von Holdt v. Husky Injection Molding

Sys., Ltd.887 F. Supp. 185, 188-89 (N.D. 1ll.1995The location where a plaintiff receives
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medical treatment is not in and of itseitus ofmaterial evets giving rise to negligence and
products liability claims.Id. Instead, it is but one factor to be considered in determining
whether transfer is properd. The primary material location for products liability claims is
likely the place of manufacture or design, presumably South Dakota in thisSseéon Holdt
887 F. Supp. at 1889. As a resulthe location of an accident that revealed an allegedly
defective product is a red herring for transfer gsialin cases where products liability claims
based on defective design and manufacture are rafddddge, 436 F. Supp. 2d at 9¢giting
Mohamed v. Mazda Motor Cor®0 F. Supp. 2d 757, 776 (E.D. Tex. 2000)

With that said, Colorado is not the situs of material events for Plaintiffs’ piotability
claims. Any alleged negligence by ATS or Trail King also occurreddau@olorado during the
design, manufacture, sale, or loading of the trailer in South Dakota and Minné&dotathe
extent of Plaintiffs’ damages will definitely be relevant to their claims and williredgestimony
from the emergency medical personnel in Colorado who assisted Mr. Reesefeanitle
medical professionals in Indiana who continued his care once he returned homentm, thdise
damages alone do not constitute sufficient material events to guide a versuendeithout
consideration of where the requisite alleged duty and breach occurred. At thestalleged
duty nor the alleged breach arose in Colorado or Indiana.

In the end, the geograplspreaddf the arguably material events in this cds®ugh
Colorado, Indiana, South Dakota, and Minnesota combined with the truly material evbats at
heart of Plaintiffs’products liability and negligence claims suggest that neither Colorado nor

Indiana are the clear situs of material events. Yet no party is arguingishesige should be

4 The Court acknowledges that there is a choielaw issue that will determine whether the material situs for the
negligence claim will be the place where the breach of a duty of care occurred or whejueyhteccurred.See
infra pp. 9-10 (outlining Indiana’s choicef-laws standard).
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transferred to either South Dakota or Minnesota. Therefore, the situs of heatents favors
neither the Colorado nor the Indiana forum.
3. Relative ease of access to sources of proof
As discussed above, the situs of material events is not particularly clear cagbi
While sources of proof related to the accident and Mr. Reese’s damages atagdsed in
Colorado and Indiana, key sources of proof related to the design, manufactusmndcédading
of the trailer will also be located Bouth Dakota and in Minnesota. Therefore, neither Colorado
nor Indiana are favordoiased on access to sources of proof.
4, Convenience of the parties
This factor involves the consideration of therties’ respective residences and their
abilities to bear the expense of trial in a particular for@ull. Craft Cos., Ltd. v. Pery889 F.
Supp. 1052, 1056 (N.D. lll. 1995Courts should avoid transfer when it merely shifts
inconvenience from one party to another without sufficient cagseearch Automatio®26
F.3d at 979 As Plaintiffs’ home state, Indiana is obviously most convenient to them.
Defendants are incorporatedMinnesota and South Dakaad neither has a presence in
Colorado® As such, all the partiesould have totravel a significantlistanceo the Colorado
forum. Therefore, the convenience-of-tharties factofavors Indianavhere at least some
parties are located
5. Convenienceof the withesses
The convenience of witnesses is often considered the most important factor in the
convenience analysis, and courts consider everything from the number of egttetseir

willingness to appearOmnisource Corp. v. Sims Bros., lndo. 1:08€V-89, 2008 WL

5 ATS, however, does have a bramclGary, IN, which lies in this Distric6eehttps://www.atsinc.com/ats
locations/
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2756345, at *6 (N.D. Ind. July 14, 2008Yet “[c]ourts typcally presume that witnesses wéie
parties’ employees and paid experts will appear voluntarily and thereéolesa concerned
about the burden that appearing at trial might impose on theihbdtt Labs. v. Church &
Dwight, Inc, No. 07 C 3428, 2007 WL 3120007, at *4 (N.D. Ill. Oct. 23, 2007)

Giving no consideration to the convenience of the parties as witnesses or toitheir pa
experts as witnesses, the Court turns the other potential witnesses inghiglicd®eese’s
treatingmedical witnessefsom Indianaare not traditional paid experts and will likelypecta
substantial feéo travel to testify The only other non-party and nerpert witnesses identified
thus far are the emergency medical personnel, the investigating dcdficethe eyewitnesses
from Colorado who observed or responded to the accident. Regardless of the forum, some of
these witesses will be inconvenienced. However, ATS has not shown that the Colorado
witnesses will be more burdened by travel than the Indiana witnesses. Tédtefor
convenience-of-thedtnessegactor is neutral

Taking into account all the convenience fastATS has not established that Colorado is
the more convenient forum. As such, the Plaintiffs’ choice of forum warrants striemgroee.

C. Interest of Justice

An assessment of the interest of justice focuses on the efficient adiomstifethe
courts. Research Automatio626 F.3d at 978Factors that are relevant to this analys@ude:
(1) the speedinesH trial in either jurisdiction; (2) each court’s familiarity with thedevant law;
and (3) each location’s relationship to the controverdy.ATS raises four considerations it
argues favor Colorado:

(1) The fact that all material events surrounding the underlying accident occurred

in Colorado, (2) the superior interest of Colorado in adjudicating the controversy,

(3) the relative congestiorf the courts’ dockets, and (4) the Colorado District
Court’s familiarity with governing Colorado law.
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[DE 17 at §. The first consideradn has already been addressed. The otharfadb
not dictate transfer to Colorado.

1. Coloradds and Indiana’s relative interestsin adjudicating the
controversy

Therelativeinterests inquiry concerns itselfith the burden on a jury and theerest of
a local populaceGulf Oil Corp. v. Gilbert 330 U.S. 501, 508-09 (194(FThere is a local
interest in having localized controversies decided at home.”). ATS arguiéisethecident
occurred on Colorado roadways, impacted Colorado residents and drivers, and was responded to
and investigated by Colorado police and possibly medical personnel. AdditiéaEdyargues
that an Indiana jury would be asked to resolve a controversy having no connection to them. ATS
makes an inadvertent concession, however, when it argues that an Indiana jury wowd have t
resolve products liabtly claims against a South Dakota companyg negligent provision,
supervision, and instruction claims against a Minnesota company. A Colorado jury would have
just as little connection to the claims, as an Indiana jury, except that the injlfrgatsered in
Colorado. The injury, and the impact it had on Colomadodentsis not insignificant, but
neither party to the case has Colorado ties. No Colorado residents were injulediaAa jury
would bemuch more closely tied to one of its injuredzgns, whose injury was allegedly
caused by one of the defendants, which has a presence in Indiana.

2. Case load considerations

Transfer is favored if litigants are more likely to receive a speedy triakitransferee
forum. Coffey 796 F.2d at 221 The Northern District of Indiana had 3,280 cases pending in
2015, whereas the District of Colorado only had 2,3iidicial Business of the United States
Courts, 2015 Annual Report of the Direc{dlable G6),

http://www.uscourts.gov/sites/default/files/data_tables/CO06Sep15Thé& medianitne from
8
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filing to disposition wa 14.3 months in the Northebstrict of Indiana, while it wa only 8
months in Coloradold. at (Table G5),

http://www.uscourts.gov/sites/default/files/data_tables/CO5Sepl15Theérefore, case load

considerations favor transfey Colorado.
3. The courts’ familiarity with the governing law

In diversity actions it is “advantageous to have federal judges try a casm@vho
familiar with the applicable state lavCoffey 796 F.2d at 221ATS concedes that
Indiana choice-ofaw rules must be applied, regardless of whether the case is transferred
to Colorado.ld. at 22122. ATS then proceeds to argue that Indiana choitasofules
dictate that Colorado law applies with respect to the negligence claim, and that the
District of Colorado has greater familiarity with Colorado law.

In Indiana, the place d@he tort and the place with the most contacts or
connections with the case will be significant in determining which law applass v.
Dugan 20 F.3d 255, 261 (7th Cir. 199&jting Hubbard Mfg. Co., Inc. \Greeson515
N.E.2d 1071, 1073 (Ind. 1997)Initially, the court must determine whether the
differences between the laws of the relevant states are “important enough to affect th
outcome of the litigation.”Simon v. United State805 N.E.2d 798, 804 (Ind. 2004)
(citing Hubbard 515 N.E.2d at 1073 If such a conflict exists, the court should presume,
rebuttablythat the place of the tort dictatehich state’s substantive lastould apply to
the case.ld. The presumption may be rebutted if the court is persuaded that “the place of
the tort ‘bears little connection’ {the] legal action.” Id. (citing Hubbard 515 N.E.2d at
1074). If the location of the tort is insignificant to the actitimen the court should

consider other contacts that may be more relevant, includindpé place where the


https://www.westlaw.com/Document/I3518fe9b94cc11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
http://www.uscourts.gov/sites/default/files/data_tables/C05Sep15.pdf
https://www.westlaw.com/Document/I3518fe9b94cc11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_221
https://www.westlaw.com/Document/I3518fe9b94cc11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_221
https://www.westlaw.com/Document/I85f2b3c195f211d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_261
https://www.westlaw.com/Document/I85f2b3c195f211d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_261
https://www.westlaw.com/Document/I109045e9d46b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_1073
https://www.westlaw.com/Document/I109045e9d46b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_1073
https://www.westlaw.com/Document/I47b53270d45b11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_804
https://www.westlaw.com/Document/I109045e9d46b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_1073
https://www.westlaw.com/Document/I109045e9d46b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I109045e9d46b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I109045e9d46b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_1074
https://www.westlaw.com/Document/I109045e9d46b11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_1074

conduct causing the injury occurred; 2) the residence or place of business ofiéise part
and 3) the place where the relationship is centérit.at 805(citing Hubbard 515
N.E.2d at 107374). “These factors should not be applied meicladly; rather, they are
to be evaluated according to their relative importance to the particular issues thefo
court.” Jean 20 F.3d at 26{quotingHubbard 515 N.E.2d at 107)4 Moreover, the
court should focus its evaluation on the essential elements of the whole cause of action.
Simon 805 N.E.2d at 805

Based orthe applicable Indianeonflict-of-laws rulesdescribed abové, is
premature to resolve which state’s law will govern this case. As alreadgsksi;ihe
place of the tort and the place where the relationship between the parties was centered ar
not clear. No doubt the accident occurred in Colorado, but none of the parties are from
Colorado. Without more information about the design, manufacture, sale, and loading of
the trailer at the very least, this Court cannot effectively conduct the ngcesséict-
of-laws analysis as to Plaintiffs’ negligence and products liability cladsaty, this
Court remains more experienced at applying Indiana’s cowfliws rules regardless of
which law ultimately governs Plaintiffs’ claims.

Therefore, of the founterestof-justice factors raised by ATS, only Colorado’s
lighter case load favotsansfer. Taken by itself, this factdoes not justify transfer.
1. CONCLUSION

Venue is proper in both the Northern District of Indiana and the District of Colorado.
Plaintiffs chose Indiana, however, and that chdeservesubstantial deferend®caus ATS

has not established that a transfer to Colorado walddre cavenient forthe parties and
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witnesses owould better serve the iatests of justice. Therefore, ATS’s motion to transfer,
joined by Trail King,is DENIED. [DE 149.
SO ORDERED
Dated thisl6th day ofMay 2017.
s/Michaé¢ G. Gotsch, Sr.

Michael G. GotschSr.
United States Magistrate Judge
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