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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

JEFFERY R. SINGLETON
Plaintiff,
V. CAUSE NO. 3:17CV-00576MGG
NANCY A. BERRYHILL,

ACTING COMMISSIONER OF
SOCIAL SECURITY

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

OnJuly 25, 2017, Plaintiff Jeffery R. Singleton filed a complaint in this Court seeking
judicial reviewof the Social Security Commissioner’s final decision to deny his application for
disability benefits[DE 1]. Alternatively, Singletorseeks remand for further consideration of his
applicationby the Appeals Council, which was denied on May 31, 2017. Singleton filed his
opening brief in this matter on December 26, 2QDE 22]. On January 31, 2018, the
Commissioner of Social Security (“Commissioner”), filed a response asking thiet€affirm
the decision denying benefifE 23]. This matter became ripe on February 13, 2018, when
Singleton filed his reply briefDE 24]. This Court may enter a ruling in shinatter based on the
parties’ consent28 U.S.C. § 636(¢jand42 U.S.C. § 405(g)
l. PROCEDURE

On August 26, 2013, JeffeR. Singleton (hereinaftefthe Plaintiff”) filed a Title Il
application for a period of disability and disability insurance benefits. TheiRlalsb filed a

Title XVI application for supplemental security income on August 26, 2013. In both
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applications, the Plaintiff alleged disability beging on August 1, 2012. These claims were
initially denied on November 15, 2013, and upon reconsideration on April 10, 2014. Thereatfter,
the Plaintiff filed a written request for hearing on April 16, 2014. On November 17, 2015, the
Paintiff appearedn Valparaiso, Indiana, and @&uministrative Law Judge (“ALJ"presided
over thevideohearingfrom Livonia, Michigan. An impartial vocational expert also appeared
and testifiedat the hearing. The Plaintiff amended his alleged disability onset date¢b Ma
2013. The Plaintiff's representative submitted a{hestring brief objecting to various aspects
of the vocational expert’s hearing testimomjhe ALJ reviewed the post-hearing objections and
found them unavailing. Based upon the August 26, 2013 applidatidisability, Disability
Insurance Benefits (“DIB”) and Supplemental Security Income (“SSI”), the ALXfthan
Plaintiff not disabled under sections 216(i), 223(d), and 1614(a)(3)(A) of the SocialkyActir
on February 11, 2016.
. RELEVANT BACKGROUND

After the hearing, the ALJ issued a written decision reflecting the followmagntys
based on the five-step disability evaluation prescribed b$dlceal Security Administration’s
(“SSA’s”) regulations. At Step One, the ALJ fouihe Plaintiff meetsthe insured status
requirements of thAct through December 31, 2018 and found thatRlaintiffhas not engaged
in substantial gainful activity since March 1, 2013. At Step Two, the ALJ found that thefPPla
has the following sevelenpairments: Uimbar degenerative disc disedstgteral shouder
degenerative joint disease, and hepatitis C. At Step Three, the ALJ found tHatrttit oes
not have an impairment or combination of impairments that meets or medically thguals

severity of one of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1.



The ALJ then determined that the Plaintiff retained the residual fuattapacity
(“RFC”) to perform light work as defined 0 C.F.R. 404.1567(land 416.967(b). Ae ALJ
found that Plaintiff can lift and/or carry up to twenty pounds occasionally and ten pounds
frequently, and sit for up to six hours and stand and/or walk for up to six hours in an eight-hour
workday. Additionally, the ALJ determined that the Plaintiff cannot climb laddetan
occasionally climb stairs, balance, stoop, kneel, crouch, and crawl. Further, theatédXIsat
the Plaintiff must avoid concentrated exposure to unprotected heights, moving machinery, and
vibrating tools, and is restrictdorm work involving overhead lifting. However, the ALJ noted
the Plaintiff requires the freedom to alternate position every thirty minutes.

At StepFour, the ALJ found that the Plaintiff cannot perform past relevant work and has
a limited education At Step Five, considering the Plaintiff's age, education, work experience,
andRFC, the ALJ found that jobs exist in significant numbers in the national economy that the
Plaintiff can perform. Based on these findings, the ALJ determined that theffFhaichinot
been disabled from the amended date of March 1, 2013.
[Il.  STANDARD OF REVIEW

On judicial review under thAct, the Court must accept t®mmissioner’sactual
findings as conclusive if supported by substantive evide#2d).S.C. § 405(g) When an
ALJ’s decision is the final action of the Commissioner, the reviewing coanhiees the ALJ’s
decision to determine whether substantial evidence supports it and whether dyephed the
proper legal standardSeeBriscce v. Branhart425 F.3d 345, 351 (7th Cir. 2005$ubstantial
evidence is such relevant evidence as reasonable mind might accept as adequatd & suppo
conclusion.Richardson v. Peralegl02 U.S. 389, 401 (1971 Substantial evidence is more than

a meae scintilla but may be less than the weight of the evidédce.
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In his decision, the ALJ must build a logical bridge from the evidence to his conclusion.
Haynes v. Barnhay416 F.3d 621, 626 (7th Cir. 2005 addition, a reviewing court is not to
substitute its own opinion for that of the ALJ, or toneigh the evidencéd. An ALJ must
minimally expressis analysis of evidence in order to allow the reviewing couittatce the path
of hisreasoning and to be certain that the ALJ considered the necessary e\GéeSceit v.
Barnhart 297 F.3d 589, 595 (7th Cir. 200ZJhe ALJ need not specially address every piece of
evidence in the recor@@’Connor-Spinner v. Astryé27 F.3d 614, 618 (7th Cir. 2010)

V.  ISSUE FOR REVIEW

In this casethe Plaintiffcontends that the ALJ erred in relying on vocational expert
testimony to fulfillhis Step 5 burden without properly addressing post-hearing objections to the
vocationdexpert’s testimonyDE 22 @ 4-11]. In his opinionthe ALJoverruledsevenpost-
hearing objectiongised by Plaintiff[DE 13 at 17-21].

Plaintiff's appeal here challenges the ALJ’s decision overrdiiagourth objection,
which argued thateliance orthevocational expert’sestimony identifying existing jolthat
would allow Plaintiff to “switch positions after 30 minutes or so” would violate SSR 00-1C
addresmg disability claims under both the Social Security Act and the Americans with
Disabilities Act (“ADA”) after the Supreme Court’s decisionGieveland v. Policy Mgmt. Sys.
Corp,, 526 U.S. 795, 803 (1999]DE 13 at 7R Specifically,Plaintiff contends thaby
accepting the vocational expert’s testimoting ALJ failed to determine whether this specific
sit/stand option constituted‘eeasonable accommodation” under the Americans with Disabilities
Act ("ADA”) such that his Step 5 analysis may have impropeelytified jobs that includethe
sit/stand option. In suppo]aintiff notes thathe U.S. Equal Employment Opportunity

Commissiors (‘EEOC'S”) conclusionthat a “sit/stand option” in a workplace constigde
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“reasonable accommodation” under thBAandcitesSSR 001C andClevelandior the
proposition thaALJs should notonsider such “reasonable accommodations” in assessing a
claimant’s qualification for disability benefitBlaintiff only challenges the ALJ's Step 5
determination without contesting theopriety of hisRFCfinding or seelng the vocational
expert’'sdisqualification
V. ANALYSIS

The Plaintiff's post-hearing memorandum in support of his claim for disabilitgflie is
in direct response to the testimony of the vocational witness. [DE 13 at 0T Plaintiff
claims thatis conditions and medical impairments substantially erode the unskilled
occupational base and preclude the Plaintiff from performing any substantiil gativity.
Therefore, the Plaintiff contendhie ALJ erred in relying on vocational expert testiny to
fulfill his step 5 burden without properly addressing post hearing objections to theowatati
expert’s testimonyAs discussed below, this Court agrees thatAih#s findings were not
supported by substantial evidence and the ALJ’s denial albility benefitsshould be
remanded

At Step 5, alike the previous steps, tl¥SAhas the burden of proof to demonstrate
whether the claimant can adjust to other work. 20 C.FI869(c)(2);see alsdritton v.
Astrue 521 F.3d 799, 803 (7th Cir. 2008)he SSA’s burden can only be met on the basis of
up-+to-date and reliable vocational information. 20 C.F.R. § 156&§8R 0&4p

However, in making a determination of whether an individual is disabled for Social
Secuity Disability Insurance (“SSDI”) purposes, the SSA is not to take the possilfili

“reasonable accommodation” into accoutieveland 526 U.Sat 803
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A reasonable accommodation is considered in evaluating claims made under the ADA.
Id. The ADA defines “reasonable accommodations’include“job restructuring, partime or
modified work schedules, reassignment to a vacant position, acquisition or mafifiziati
equipment or devices, appropriate adjustment or modification of examinatans)g materials
or policies, the provision of qualified readers or interpreters, and othearsandommodations.”
42 U.S.C. § 12111(9)(BThe ADA and SSA have different purposes and have no direct
relationship to each othetleveland 526 U.S. at 802-03

Although Social Security Ruling 83-12 allows for vocational exg&rte consulted in
order to clarify the implications for the occupational base in cases dflmsition of ability to
sit or stand, the matter of “reasonable accommodation” may turn on highly disputedawerkpl
specific mattersld. “Whether or hovan employer might be willing, or required, to alter job
duties to suit the limitations of a specific individual is not relévémt Social Security benefit
purposesSullivan v. Haltey 135 F. Supp. 2d 985, 987 (S.D. lowa 20(¢iting Eback v. Chater
94 F.3d 410, 412 (8th Cir. 1996)SocialSecurity’s assessment must be based on broad
vocational patterns rather than on any individual’'s employer’s practicegifiternal citations
and quotations omitted).

Here, the vocational expert testifiedrésponse to a hypothetical situation posed by the
ALJ that “if there was an additional limitation where the individual needlée table to switch
positions after 30 minutes or so,” that potential jobs would still remain aleatlathe Plaintiff,
but would “reduce the numbers in half based upon that change of position.” [DE 13 As73].
the hearing testimony reflects, this analysis is based tingovocational expert’purely
experiential opinion[DE 13 at 76]While the vocational expert has tenureddentias and the

ALJ is well within the purview of the Step 5 inquiry to rely on a vocational expetihe RFC
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assessmenthe ALJ erred in seeking an opinion basedthe hypotheticahcluding the

sit/stand option and relying on the vocational ekpe@msupported claim that jobs would be
available with such an accommodation. In other words, the ALJ relied on testimony that the
vocational expert was not qualified to provide with respect to an argresgnable
accommodation under the ADA.

Asthe ALJ acknowledgeghevocational expert's assertion deviateom the Dctionary
of Occupational Title¢'DOT”). [DE 13 at 31]. Tie DOT, which outlines the typical amount of
time each job would require a person to sit, stand, and walk, does not take intoratinside
accommodations for disabl@udividuals. It is outside the qualification for a vocational expert to
hypothesize that aemployer will accommodate an impaired employSeelones v. Apfell74
F.3d 692, 693 (5th Cir. 1999 aglebarger v. AstryeCause No. 1:1GV-00038, 2012 WL
602022, at *5 (N.D. Ind. Feb. 23, 2012)

Further, the SSA omits “reasonable accommodations” from its RFC en&tysa
number of reasons.

The omission reflects the facts that the SSA receives more than 2.5 million claims

for disability benefits each year; its administrative resources are limited; the

matter of‘reasonable accommodatiamay turn on highly disputed workplace-

specific matters; and an SSA misjudgment about that detailed, and often fact-

specific matter would deprive a seriously disabled person of the critical fhanci

suppot the statute seeks to provide.
Cleveland 526 U.Sat 803 By allowing the vocational expert to provide testimony about
reasonable accommodation and to deviate from the D@Ais casethe ALJ has not métis
burdenat Step 5of the disability analysis artths ered by injecting this reasonable
accommodation ahgsis into his disability determination.

Accordingly,the ALJerred by failing to ascertain whether the switching positions

sit/stand option constitutead“reasonable accommodatiamider the ADA such that his Step 5
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conclusion, based dhe vocational expées testimony thatPlaintiff could perform a significant
number of jobs in the economyas notsupported by substantial evidence.
V. CONCLUSION

For the reasons stated abote CourtREM ANDS the Commissioner’s decision
pursuant to sentence four4t U.S.C. § 405(g)The Clerk is instructed to term the case and
enter judgment in favor of tHelaintiff.

SO ORDERED.

Dated this 8th day of September 2018.

s/Michael G. Gotsch, Sr

Michael G. Gotsch, Sr.
United States Magistrate Judge
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