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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

KENNETH GIBBS,
Plaintiff,
V. CAUSE NO.: 3:19-CV-664-TLS-MGG

ANDREW M. SAUL, Commissioner of the
Social Security Administration,

Defendant.

OPINION AND ORDER

This matter is before the Court on the Réamd Recommendation of the United States
Magistrate Judge [ECF No. 19]ed by Magistrate Judge Mich@. Gotsch, Sr. on September
16, 2020. In March 2016, the Plaintiff filed an apation for disabilityinsurance benefits,
alleging disability beginning oRebruary 4, 2016. AR 183, ECF No. The claims were denied
initially and on reconsideratiotd. at 122,126. The Plaintiff requested a hearing, which was held
before the Administrative va Judge (ALJ) on August 23, 2018. at 11, 132, 148. On
September 26, 2018, the ALJ isswedritten decision and fourtle Plaintiff not disabledd. at
11-21. On August 22, 2019, the Pldinfiled a Complaint [ECF M. 1] appealing the final
administrative decision denying higjreest for disability benefitg.he Plaintiff filed an Opening
Brief [ECF No. 16], the Defendafited a Response [ECF No. 17], and the Plaintiff filed a Reply
[ECF No. 18]. On November 7, 2019, this mattes referred to Judge Gotsch for a Report and
RecommendatiorSeeOrder, ECF No. 12. In the September 16, 2020 Report and
Recommendation, Judge Gotselsommends that the Couffiam the decision of the

Commissioner of the Social Security Administration.
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The Court’s review of a Mgistrate Judge’s Repomd Recommendation is governed by
28 U.S.C. § 636(b)(1)(C), which provides as follows:

Within fourteen days after being serweiih a copy, any party may serve and file

written objections to such proposed fings and recommendations as provided by

rules of court. A judge of the courtalhmake a de novo determination of those

portions of the report or specifiedgmosed findings or recommendations to

which objection is made. A judge of theurt may accept, regt, or modify, in

whole or in part, the findgs or recommendations mallg the magistrate judge.

The judge may also receive furtheidance or recommit the matter to the

magistrate judge with instructions.
28 U.S.C. § 636(b)(1)(C}kee alsd-ed. R. Civ. P. 72(b)(2) (“Withid4 days after being served
with a copy of the recommended dispositiopaaty may serve and file specific written
objections to the proposed fimgdjs and recommendations.”). Rons of a recommendation to
which no party objects arewiewed for clear errodohnson v. Zema Sys. Cqrp70 F.3d 734,
739 (7th Cir. 1999). Judge Gotsch gave the panagise that they had fourteen days to file
objections to the Report and Recommendatiim September 29, 2020, tR&intiff filed an
Objection [ECF No. 20]. The Deaieant did not file a response to the Objection, and the time to
do so has passed.

THE ALJ'S DECISION

For purposes of disability insurance bi#seand supplementakecurity income, a
claimant is “disabled” if he ignable “to engage in any subdial gainful activity by reason of
any medically determinable physiaal mental impairment whictan be expected to result in
death or which has lasted or can be expectéabstdor a continuous period of not less than”
twelve months. 42 U.S.C. § 423(d)(1)(Age als®0 C.F.R. 8§ 404.1505(a). To be found

disabled, a claimant must haaesevere physical onental impairment # prevents him from

doing not only his previous work, but also anlgestkind of gainful employment that exists in
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the national economy, considering his agkication, and work experience. 42 U.S.C.
§ 423(d)(2)(A); 20 C.F.R. § 404.1505(a).

An ALJ conducts a five-step inquiry totdemine whether a claimant is disabled. 20
C.F.R. 8 404.1520. The first step is to determihether the claimant is no longer engaged in
substantial gainful activityd. 8 404.1520(a)(4)(i), (b)n this case, the ALJ found that the
Plaintiff had not engaged in substantial galiafctivity since February 4, 2016, the alleged onset
date. AR 13. At step two, the ALJ determindsether the claimant has a “severe impairment.”
20 C.F.R. § 404.1520(a)(4)(ii), (c). Here, the AL3etimined that the Plaiiff has the severe
impairments of diabetes mellitus with mild nepathy, pancreatitis, and chronic liver disease.
AR 13. Step three requires the ALJ to considegtiver the claimant’s ipairment(s) “meets or
equals one of [the] listings in appendix Istdopart P of part 404 diis chapter.” 20 C.F.R.

§ 404.1520(a)(4)(iii), (d). If a claimant’'s impairmés)t considered singlgr in combination

with other impairments, meets or equals a ligt@ghirment, the claimantill be found disabled
without considering age, education, and work experiddc®&.404.1520(a)(4)(iii), (d). The ALJ
found that the Plaintiff does nbave an impairment or combinati of impairments that meets or
medically equals a listing, inchting that she considered Listings 5.00/5.05 and 9.00. AR 14-15.

When a claimant’s impairment(s) does na&tatnor equal a listinghe ALJ determines the
claimant’s “residual functional capacity” (RFC), wh “is an administrative assessment of what
work-related activities an individual can perfodespite [the indidual’s] limitations.” Dixon v.
Massanarj 270 F.3d 1171, 1178 (7th Cir. 2004¢e als®0 C.F.R. 8 404.1520(e). In this case,
the ALJ assessed the following RFC:

After careful consideratioaf the entire record, thendersigned finds that the

claimant has the residual functional capatatyerform light work as defined in

20 CFR 404.1567(b) excepttlelaimant is capablaf lifting twenty pounds
occasionally, lift and or carry ten pounfdsquently, stand and or walk for about
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six hours, and sit for about six hoursain eight hour workday with normal

breaks; capable of no more thastasionally balancing, stooping, kneeling,

crouching, crawling and clibing ramps and stairs, but cannot climb ladders,

ropes or scaffolds. Additiolg, the claimant can us@®t controls no more than

occasionally. The claimant’s work may require no exposure to hazardous moving

machinery, unprotected heightgen flames or large badi of water, and have

not more [than] occasional exposuresk@essive vibration. The claimant’s work

must not require driving to perform thenictions of the job. Ao, the claimant’s

work must be limited to simple, routine, and repetitive tasks (i.e., no complex

written or verbal communicans), simple work related decisions and no more

than occasional, routine workplace chan@é® claimant’s work may not require

fast-paced production, tandem tasks, or teark. Finally, the claimant must be

allowed to alternate between sittiagd standing for 1-2 minutes every 45

minutes.

AR 15.

The ALJ then moves to step four atetermines whetheréhclaimant can do hjzast
relevant work in light of the RFC. 20 C.F.8404.1520(a)(4)(iv), (f). In this case, the ALJ found
that the Plaintiff is unable to perform anyspeelevant work undet0 C.F.R. § 404.1565. AR 19.
If the claimant is unable to perfa past relevant work, the Alcbnsiders at step five whether
the claimant can “make an adjustment to otherk” in the national economy given the RFC and
the claimant’s age, education, and work experience. 20 GHEe4.1520(a)(4)(v), (g). Here, the
ALJ found that the Plaintiff is not disabled beaatise Plaintiff can perform significant jobs in
the national economy of mail cleroffice machine operatornd information clerk. AR 20. The
claimant bears the burden of proving stepstbneugh four, whereas the loi@n at step five is
on the ALJZurawski v. Halter245 F.3d 881, 885-86 (7th Cir. 2004¢e als®0 C.F.R.

8 404.1512.

The Plaintiff sought review of the Alsldecision by the Appeals Council, and the

Appeals Council subsequently denied review. AB7. Thus, the ALJ’s decision is the final

decision of the Commissionelozefyk v. Berryhill923 F.3d 492, 496 (7th Cir. 2019). The

Plaintiff now seeks judicialeview under 42 U.S.C. § 405(g).
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STANDARD OF REVIEW

The Social Security Act authorizes judicreview of the agency’s final decision. 42
U.S.C. 8§ 405(g). On review, a court considergthibr the ALJ applied theorrect legal standard
and the decision is suppaitby substantial evidenc8ee Summers v. Berryhifi64 F.3d 523,
526 (7th Cir. 2017); 42 U.S.C. § 405(g). A couitl affirm the Commissiones findings of fact
and denial of disability benefitstifiey are supported by substantial evide@raft v. Astrue
539 F.3d 668, 673 (7th Cir. 2008). Substantiadlence is “such relant evidence as a
reasonable mind might accept as adequate to support a conclivane’ v. Colvin 743 F.3d
1118, 1120-21 (7th Cir. 2014) (quotiRgchardson v. Peralegl02 U.S. 389, 401 (1971)). It
must be “more than a scintilla boay be less thaa preponderanceSkinner v. Astrue478
F.3d 836, 841 (7th Cir. 2007) (citiiRjchardson402 U.S. at 401). Even if “reasonable minds
could differ” about the disaliy status of the claimanthe court must affirm the
Commissioner’s decision as long as it is adequately suppé&itiet. v. Astrue529 F.3d 408,
413 (7th Cir. 2008) (quotin§chmidt v. Astryet96 F.3d 833, 842 (7th Cir. 2007)).

The court considers the entire administetigcord but does not “reweigh evidence,
resolve conflicts, decide questiomiscredibility, or substitute [theourt’s] own judgment for that
of the CommissionerMcKinzey v. Astrues41 F.3d 884, 889 (7th Cir. 2011) (quotlngpez ex
rel. Lopez v. Barnhart336 F.3d 535, 539 (7th Cir. 2003)).\etheless, the court conducts a
“critical review of the evidencéand the decision cannot standtifacks evidentiary support or
an adequate discussion of the isslilepez 336 F.3d at 53@quotations omittedsee also
Moore, 743 F.3d at 1121 (“A decisionahlacks adequate discumsiof the issues will be
remanded.”). The ALJ is not required to address every piece of egidemestimony presented,

but the ALJ “has a basic obligation to develdplaand fair record and must build an accurate
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and logical bridge between the emite and the result to afforcetblaimant meaningful judicial
review of the administrative findingsBeardsley v. Colvin758 F.3d 834, 837 (7th Cir. 2014)
(internal citations omitted). Heever, “if the Commissioner commits an error of law,” remand is
warranted “without regard to the volume ofdmnce in support of thfactual findings. White ex
rel. Smith v. Apfell67 F.3d 369, 373 (7th Cir. 1999) (citiBgion v. Chater108 F.3d 780, 782
(7th Cir. 1997)).
ANALYSIS

In his appeal, the Plaintiff seeks reversfahe ALJ's decisionarguing that substantial
evidence does not support the Rie€Ca limited range of light work in relation to his pain and
his ability to stand and/or walk for six hoursan eight-hour workday, thaubstantial evidence
does not support the ALJ’s decisiahstep five, and that the Aldénied him the right to fully
guestion the vocational expert. The Magistdatdge recommends affiing the ALJ’s decision
on the basis that substantialdance supports the ALJ’s decision the RFC and at step five
and that there was no reversible error regarthedPlaintiff's ability to question the vocational
expert. The Plaintiff objects @ll three findings by the MagisteaJudge. Accordingly, the Court
considers the Plainfié arguments de novo.
A. Residual Functional Capacity

The Residual Functional Capacity (RFCaimeasure of what an individual can do
despite his limitationsyoung v. Barnhart362 F.3d 995, 1000-01 (7th Cir. 2004); 20 C.F.R.
§ 404.1545(a). The determination aflaimant’'s RFC is a legal dision rather than a medical
one.Diaz v. Chater55 F.3d 300, 306 n.2 (7th Cir. 1995¢e also Thomas v. Colyird5 F.3d
802, 808 (7th Cir. 2014) (citing 20 C.F.R. 8§ 4®R1I(d)). “RFC is an assessment of an

individual’s ability to do sustaied work-related physical and meraativities in a work setting
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on a regular and continuing basis'regular and continuing Is&’ means 8 hours a day, for 5
days a week, or an equivalent wadhedule.” SSR 96-8p, 1996 WL 374184, at *1 (July 2,
1996). “The RFC assessment imiaction-by-function assessmdrdased upon all of the relevant
evidence of an individual’s ability to do work-related activitidd.”at *3.

The relevant evidence includes medicaldrigtmedical signsrad laboratory findings;
the effects of treatment; reports of daily activities; lay evidence; recorded observations; medical
source statements; the effects of symptomsudhieg pain, that are reasably attributed to a
medically determinable impairment; evidence frattempts to work; need for a structured living
environment; and work evaluations, if availalte.at *5. In arriving at an RFC, the ALJ “must
consider all allegations of phgal and mental limitations aestrictions and make every
reasonable effort to ensure that the dibmtains sufficient evidence to assess RF€.”

The Plaintiff argues that the ALJ made galerrors in assessing the medical records
such that substantial evidence slo®t support the RFC for a limiteange of light work related
to his abdominal pain and neuropathy and histghiti stand and/or walk for six hours in an
eight-hour workday. Although notlaf the Plaintiff’'s argumats are well taken, the ALJ’s
failure to discuss evidence favorable to therRifiis claim of disabilty requires remand for the
ALJ to create a logical bridge betweem #vidence and the finding of no disability.

1. FavorableEvidence

The Plaintiff criticizes the ALJ’s relianam evidence that treatment had stabilized the
Plaintiff's pancreatic cysts and that ttysts “even became smaller.” AR 16. Although the
Plaintiff agrees that the sioé the cysts stabilized, Pl.Br. 20, ECF No. 16 (citing AR 1307
(2/27/2018), 1535 (7/16/2018)), he argues that tiseme evidence that themaller, stable cysts

improved his pain, his diabetes, or his neuropaththéahe contends thhe still required pain
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management and had ongoing, severe neuropathaftar the size of his cysts stabiliz&ke
id. (citing AR 1543-46 (Ex. 27F, 7/23/2018537-39 (Ex. 26F, 7/30/2018)).

Under the heading “Objége Findings” in the RFC analysis, the ALJ correctly
summarized that the cysts had stabiliaed reduced in size following surgery. AR 16.
However, in the subsequent “Clinical Findinggttion, the ALJ’s chrotagical summary of the
evidence, including before and aftee surgery, leaves the imps#on that the Plaintiff's pain
improved following the surgery such that the Riéfimo longer had constant pain or difficulty
walking. Seeid. at 17-18. Such a conclusion is sBapported by substantial evidence.

The ALJ summarized the prergery records of the Plainti$ pancreatitis in 2016. The
ALJ then writes that Dr. Lybik, the Plaintiffgastroenterologist, was able to complete the
stenting of the Plaintiff pancatic pseudocysts on November 7, 2016, after which the Plaintiff's
“abdominal pain is intermittent at worstd. at 18;see also id1323 (19F, 11/7/2016). This
statement that the Plaintiff’'s “abdominal painritermittent at worstimplies that there are
periods in which the Plaintiff has no pain ft &he ALJ cites no records in support of this
statement, and the medical recombntradict the statement..uybik’s 2017 records include the
Plaintiff's reports of “pergtent” pain and “moderate a&tp pain” as well as nausezee idat
1308 (19F, 2/7/2018), 1315 (19F, 5/9/2017). The May 9, 2017 and February 7, 2018 records
report the following as to the pancreatic cystspplar to be stable by CT scans. Still with pain
and nausea. Uses hydrocodone and [Z]ofrar{R}nergan for this with mild reliefld. at
1308, 1315. Additional records through 2018, disadigsenore detail below, contain the
Plaintiff's report of the “patten of pain as constantith intermittent flare ups.See, e.gid. at
1403 (Ex. 22F, 6/14/2018, Dr. Qavi). Finally, irettame paragraph of the decision, the ALJ

again repeats the objective findings that “theugseysts are smaller and are considered stable,”
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id. at 18 (citing Ex. 19F), but fail® cite the portions of the samecords that the Plaintiff still
has pain and nause®ee idat 1315 (5/9/2017).

In the next paragraph, the ALJ discusses the Plaintiff’'s ongoidgcadeare into the
summer of 2018 but omits any discussion of the Plaintiff’'s ongoing conwplzior treatment
for pain in those records. First, the ALJ cormtsegenerally that thelaintiff “has on-going
treatment with pain specialist, Dr. Qavi, dnd primary care physician, Dr. Kennedy well into
the summer of 20181d. at 18. The ALJ then notes theatment by Dr. Kennedy of several
benign conditions tlmughout the time periodd. Finally, the third semince of the paragraph
provides that the Plaintiff “hasdicated pain in both feet, butlid not note an inability to
ambulate or even use of an assistive devick (citing AR 134483 (Ex 21F at 4-43, Dr.
Kennedy), 1399-1510 (Ex. 22F, Lafayette Raare records through 7/5/2018)).

A review of the recorsl cited—but not disessed—by the ALJ shows the following
reports of uncontrolled pain through thersuer of 2018. On June 14, 2018, the Plaintiff
described to Dr. Qavi his “pirn of pain as constant with intermittent flare upd.’at 1403
(Ex. 22F7, 6/14/2018, Dr. Qavi). The Plaintiff explairtbat the quality of the pain was “dull,
throbbing, sharp at times, and achinigl.” The Plaintiff rated the paion a 10-point scale as 10
out of 10 at its worst and 4 out d® at its least, with an avergf 6 or 7 out of 10 depending on
the day and the level of physical activilg. The Plaintiff described worsening factors of
increased physical activity, bending ovand weather and pressure chanfgesthe Plaintiff
reported “relieving factors” of tepping activities that aggravgpain, adequate rest, and taking
pain medications.Id. A celiac plexus block was satded for three weeks latdd. at 1405. On
July 5, 2018, presenting for the celiac plexus klde Plaintiff reportedpersistent abdominal

pain that isnot controlled” Id. at 1399 (Ex. 22F3, 7/5/2018, pavi) (emphasis added). The



USDC IN/ND case 3:19-cv-00664-TLS-MGG document 21 filed 11/30/20 page 10 of 16

ALJ does not discuss any of these recordwl,Ahe ALJ does not cite Dr. Qavi’s July 30, 2018
record, in which the Plaintiff reported that ttediac plexus block gavam 90% relief for three
days before the pain returnéd. at 1537-39 (26F, 7/30/2018, avi). The Plaintiff again
described his pain as “constant with intermittitameups,” provided the sa pain scale rating as
in June 2018, and again provided similar pain-related worsening and relieving flactats.
1537. On review of systems, the Pldim&ported abdominal pain and nauseaat 1538.

In addition, from April 216 well into 2018, the Plaiffits treating physicians
consistently found that his gait asthtion were antalgic, which theaiitiff sets out in detail in
the factual background of his bri&eePl.’s Br. 8—-17 (citingAR 1074 (4/18/2016), 1066
(5/2/2016), 1056 (6/28/2016), 1043—-44 (720U6), 1051 (7/26/2016), 1508 (8/30/2016), 1498
(10/25/2016), 1486 (12/21/2016), 1482 (1/26/2014)8 (3/24/2017) (antalgic and guarded),
1473 (4/24/2017), 1466 (5/3/2017), 1459 (62BA/7), 1454 (7/18/2017), 1426 (2/5/2018), 1420
(3/16/2018), 1415 (4/20/2018)). TA&J does not mention any ofdke findings or explain how
they are inconsistent with the Plaintiff’'s subjective complaints of pain.

The ALJ’'s comment that the “claimant has caded pain in both &, but | did not note
an inability to ambulate or everse of an assistive devicdR 18, considers only the most
extreme functional limitation fiability to ambulate) withoudicknowledging the records above
that may be consistent with asteer but nevertheless disabling degree of impairment in the ability
to walk and stand for long periods of tirdend, the exhibits citetdy the ALJ for showing no
“inability to ambulate” or neetbr a cane, Ex. 21&t 4-43 and Ex. 22F, contain many of the
treatment records showing a cotesigly antalgic gait and statioBeeAR 1409, 1415, 1426,

1438, 1454.

10
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The Plaintiff, citinglsrael v. Colvin 840 F.3d 432, 439 (7th Cir. 2016), argues that the
ALJ committed harmful error by interpreting medli evidence to concludbat the findings on
the CT scan would relate to improvement in symptomatologigréel, the Seventh Circuit
Court of Appeals ruled thatuwtas improper for an adjudicator, ather a district court judge or
an ALJ, to interpret medical reports, like the MBsults at issue ithat case, without any
medical opinion supporting that impgetation. 840 F.3d at 439 (citidyowning v. Colvin766
F.3d 702, 705 (7th Cir. 2014) (noting that Alaie not permitted to “play doctor”)). Although
the ALJ in this case did not explly conclude that the Plaintiff' pain had resolved based on the
CT scan results, as discussed above, thesAle#isoning leaves that impression based on the
discussion of only the favable evidence. Like itsrael, no physician in the record has opined
on whether the CT results are inconsistent wighRHaintiff’'s claims otonstant abdominal pain
that affects his ability to stand dfor walk for long periods of tim&eelsrael, 840 F.3dat 440.

Although the ALJ is not required to aeds every piece of evidence or testimony
presented, the ALJ “has a basidigation to develop a full and ifarecord and must build an
accurate and logical bridge betwedbge evidence and the resultafford the claimant meaningful
judicial review of theadministrative findings.Beardsley 758 F.3d at 837 (internal citations
omitted). And, an ALJ may not discuss onlg #vidence that supports her conclusion while
ignoring contrary evidenc&ee Meuser v. ColviB38 F.3d 905, 912 (7th Cir. 2016) (citing
Moore, 743 F.3d at 1128ates v. Colvin736 F.3d 1093, 1099 (7th Cir. 2013¢e also Cole v.
Colvin, 831 F.3d 411, 416 (7th Cir. 2016) (citiRgce v. Colvin 794 F.3d 836, 839—40 (7th Cir.
2015);Yurt v. Colvin 758 F.3d 850, 859 (7th Cir. 2018ates 736 F.3d at 1099). By discussing
only the evidence that supports REC, the ALJ leaves the impréss that the Plaintiff's pain

became less severe and only “intétent” after the surgical inteention reduced the size of his

11



USDC IN/ND case 3:19-cv-00664-TLS-MGG document 21 filed 11/30/20 page 12 of 16

pancreatic cysts. However, the evidenceegbrd set forth above supports the Plaintiff's
allegations that his pain remained constant afett&fd his ability to walk and stand. Because of
the ALJ’s selective discussion thfe records, the Court cariricace the path of the ALJ’s
reasoning and cannot find that thecision is supported by subsiahevidence. The Court is not
reweighing the evidence but ratherequiring the ALJ to properly weigh the evidence in the
first instance. Remand is required tmnsideration of this evidence.
2. SSR 16-3p—Allegations of Pain

The Plaintiff argues that th&LJ did not properly consider ipain under the standard set
out in Social Security Ruling 16-3p, 2017 VBIL80304 (Oct. 25, 2017). In the decision, the ALJ
articulated the two-part test in SSR 16-3p fangidering a claimant’'symptoms, including pain.
AR 15-16 (citing SSR 16-3p). First, the ALJ mushsider whether the claimant has a medically
determinable impairment thabuld reasonably be expectedamduce the individual's alleged
symptoms, such as pain. SSR 16-3p, 20175480304, at *3. Here, the ALJ found that the
Plaintiff's medically determinable impairmerdsuld reasonably be expected to cause his
alleged symptoms, noting the Plaintiff's chronbimaminal pain from pancréfis and the pain in
his feet from neuropathy. AR 16. Second, the AL&tMevaluate the intensity and persistence of
those symptoms to determine the extent to ke symptoms limit amdividual’s ability to
perform work-related activities . . . SSR 16-3p, 2017 WL 5180304, at *3. Under the second
step, the ALJ found that the Ri#if's “statements concerninipe intensity, persistence and
limiting effects of these symptoms are not etyi consistent with the medical evidence and
other evidence in the record file reasons explained in thliscision.” AR 16. However, this

finding is not supported bsubstantial evidence.

12
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In addition to ignoring recordsf the Plaintiff's constant &ther than intermittent) pain
and the findings of antalgic gait and station,Ahd also misstates theaerds regarding how the
Plaintiff controls his pain. The ALJ notes thia¢ Plaintiff told his p@ management physician,
Dr. Qavi, that his “pain isnanageable with the medians he is prescribedld. at 18 (citing
Ex. 11F). The ALJ notes this statement only frora-surgery visits in 2016, although the same
statement is in the post-surgery records as Wellpare idat 1059 (11F13, 6/2/2016), 1051
(11F5, 7/26/2016), and 1065-1067 (11F19 5/2/204i#k,id. at 1403 (22F7 6/14/2018). More
importantly, as argued by the Plaintiff, the Btdf reported, both beforand after his surgery,
that his pain is manageable withth pain medications as well as “activity modificatiord”

1403, 1051,1059, 1065. By mentioning only the use iof peedication, the ALJ did not address
the role of activity modification in the Plaintiffilgain management or dwis ability to perform

the requirements of light workdn June 2, 2016, the Plaintiff told Dr. Qavi that his pain worsens
with “increased physical actiyit bending over, sitting or stamdj for a long time, weather and
pressure changes, and somets for no particular reasorid. at 1059. On June 14, 2018, the
Plaintiff reported that his pain worsened wiilikreased physical actiy, bending over, weather
and pressure changes, and stmme for no particular reasotd. at 1403. On both dates, he
reported that he relieves his symptoms by “stogictivities that aggravapain, adequate rest,
and taking pain medicationdd. at 1059, 1403

The ALJ’s failure to discuss the Plaintifireed for activity modification as part of
managing his pain means thag¢ t@ourt cannot ascertain to what extent, if at all, the ALJ
modified the exertional limitations of the RRo accommodate this aspect of his pain
management. More importantly tiee Plaintiff’'s argument in thigppeal, the Court cannot tell if

the ALJ accounted for the neednmdify activity in finding that the Plaiift can stand and/or

13



USDC IN/ND case 3:19-cv-00664-TLS-MGG document 21 filed 11/30/20 page 14 of 16

walk for six hours in an eighteur workday. The Court recogniziémt the RFC includes several
postural limitations, including being allowedatiernate between sttty and standing for 1-2
minutes every 45 minutes, but the ALJ doesaxpiain why she included any of the specific
postural limitations in relation to the eviden8ee idat 18. Again, although an ALJ is not
required to discuss every piece of ernde related to pain in the recosde Craft539 F.3d at
673, she is required to discuss the favorable evideredyleuser838 F.3d at 912. Remand is
required for the ALJ to consid#re Plaintiff’'s need to modify activities as a form of pain
management.
3. Dr. Kennedy’'s MSSConcentratiorand Attention

The Plaintiff notes that Dr. Kennedyshreating physician, wrote a medical opinion
statement on July 16, 2018ating that the Plaintiff’'s painould interfere withhis concentration
and attention frequently to constantly. Pl. Bt (citing AR 1516-19 (Ex. 24F)). In the “Opinion
Evidence” section of the decision, the ALJ gieed Dr. Kennedy’s opinions and only give them
some weightseeAR 19, and the Plaintiff does not coritdse weight giverto the opinions.
Moreover, as noted by the Commissioner,Kannedy’s examination cerds do not document
difficulties with attenion or concentratiorsee id.at 940-51, 1080, 1087, 1344-96, and Dr.
Kennedy noted during the consultative exariarathat the Plaintiff’s concentration was
“good,” id. at 1044. However, an ability to contexte and pay attention during a routine
physical examination may be dfdrent consideratiothan the ability tacontrate throughout a
workday with constant abdominal pain. Althoudis is not a basis for remand, the ALJ will

have an opportunity on remanddonsider this aspect Bfr. Kennedy’s July 16, 2018 opinion.
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4. EMG

The Plaintiff argues that the ALJ “interpeet’ the records regarding an EMG result to
suggest the Plaintiff's conditias less severe. This argument is misplaced as the ALJ’s
description of the EMG is taken directly fromettreating neurologist'secords. The ALJ wrote
that the EMG “did document the claimant’sld to moderate left peroneal motor
mononeuropathy, but did not shanmy electrophysiologic evidea of polyneuropathy of the
lower extremities.’Id. at 16 (citing AR 1526 (E 25F7)/1543 (Ex. 27F3)1631 (Ex. 30F8)).
The treating neurologist noted hdhe “moderate axonal left pmeal motor mononeuropathy”
and that the EMG “did not show any electropbiagic evidence of a polyneuropathy of the
lower extremities at this timeldl. at 1526 (Ex. 25F7, 6/18/2018), 1543 (Ex. 27F3, 7/23/2018).
The only difference between the statementsdsAthl’s use of the words “mild to moderate”
rather than simply “moderate.” However, in aduh to citing the neurologist’s statement, the
ALJ also cites the Plaintiff's report to a tremtiprovider that he “haan EMG that per patient
showed mild neuropathyldl. at 1631 (Ex. 30F8, 5/2/2018). Tlkas no erroin the ALJ’'s
discussion of the EMG.
B. Remaining Arguments

The Plaintiff makes two additional argumemtsupport of remandrirst, the Plaintiff
argues that substantevidence does not supporetALJ’s decision at step five regarding the
necessity to alternate betweettisg and standing and the jolakentified by the vocational
expert. On remand, if the ALJ assesses the ®irt2and the vocational expert identifies the

same jobs, the ALJ will have an opportunityspeecifically address this concern. Second, the

11n the decision, the ALJ cites Ex. “27FBgeAR 16; however, there is no page 7 in Exhibit 27. Rather,
the neurologist describes the EMG at Exhibit 25€£AR 1526, and again at Exhibit 27FE&eAR
1543.
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Plaintiff argues that his couslswas denied the opportunity fully question the vocational
expert. In light of the renmal, this issue is moot.
C. Award of Benefits

The Plaintiff asks the Court teverse and remand for anaw of benefits or, in the
alternative, for further proceedings. Pl. Br. 24—-25.afvard of benefits iappropriate “only if
all factual issues involved indhentitlement determitian have been resad and the resulting
record supports only one consion—that the applicant qualiidor disability benefits.Allord
v. Astrue 631 F.3d 411, 415 (7th Cir. 2011) (citiBgscoe ex rel. Taylor v. Barnhad25 F.3d
345, 355 (7th Cir. 2005)). Based on the discusshmve, an immediate award of benefits is not
appropriate.

CONCLUSION

For the reasons set forth above, the CREVERSES the final decision of the
Commissioner of the Social Security Adminggion and REMANDS this matter for further
proceedings. The Court ADOPTS the Repod BRecommendation of the United States
Magistrate Judge [ECF No. 19] as to baekground and legal standard and REJECTS and
MODIFIES the findings as set forin this Opinion and Order.

SO ORDERED on November 30, 2020.

s/ Theresa L. Springmann

JUDGETHERESAL. SPRINGMANN
UNITEDSTATESDISTRICT COURT
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