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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

TATUYOU, LLC,
Plaintiff,
V. Case No. 3:19V-1186JD-MGG

ONEINKSEVEN, LLC, et al.,

Defendants.

N N N N N N N N N

OPINION AND ORDER

Tatuyou, LLChas accuskOnelnkSeven, LLC of copying its tattoo products. After
Tatuyou filed suit in this court, it began contacting OnelnkSeven’s online retailer dothets
to warn ofthe allegegatent infringement. Based on those actions, OnelnkSeven responded to
Tatuyou’s complaint alleging several counterclaims against Tatuyou and its CEO, Donna
Dearinger.The counter-defendants moved to dismisstaincounterclaimsarguingMs.
Dearinger is immune from liability and th@nelnkSeven has otherwitaled to state a claim
upon which relief can be granted. The Calehiesthe motionto dismiss

. FACTUAL BACKGROUND

Tatuyou,LLC, a Minnesota company, and OnelnkSeven, LLC, an Indiana company, are
both in the business of making and selling products for use in the tattoo in@rs®gcember
20, 2018, Tatuyou sent a letter to OnelnkSeven claiming an infringement on Tatuyou’s patent.
OnelnkSeven denied such an infringement. On June 12, 2019, Tatuyenathet letter
claiming One Ink Seven infringed on another Tatuyou patent. OnelnkSeven again denied the
accusation.

On December 26, 2019, Tatuyou filed a complaint in this court against OnelnkSeven

alleging various counts of patent, trademark, and copyright infringement. Begindiauguary
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2020, Donna Dearinge€EO of Tatuyou)contacted Amazqgra website through which
OnelnkSeveis products are sold, claiming the products violate Tatuyou’s patent rights. Ms.
Dearinger alsalirectly contacted OnelnkSevincustomers to inform thenf the alleged
infringement. To address this conduct, OnelnkSeven brought several counterclaims against
Tatuyou and joined Ms. Dearinger as a coudefendant.

Tatuyou and Ms. Dearinger have now broughtaion to dismisgertainclaims against
them which has been fully briefed.

II. STANDARD OF REVIEW

In reviewing a motion to dismiss for failure to state a claim upon which relrebe
granted under Federal Rule of Civil Procedure 12(b)(6), the Court construes the compieant i
light most favorable to the plaintiff, accepts the factual allegations as trudraamsl all
reasonable inferences in the plaintiff's fai@eynolds v. CB Sports Bar, In623 F.3d 1143,
1146 (7th Cir. 2010). A complaint must contain only a “slod plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). That statemst
contain sufficient factual matter, accepted as true, to state a claim fothaties plausible on its
face,Ashcroft v. Igbal556 U.S. 662, 678 (2009), and raise a right to relief above the speculative
level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). However, a plaintiff's claim need
only be plausible, not probabledep.Trust Corp. v. Stewart Info. SergSorp, 665 F.3d 930,
935 (7th Cir. 2012). Evaluating whether a plaintiff's claim is sufficiently plausiblariove a
motion to dismiss is “a context-specific task that requires the reviewing toodiraw on its
judicial experience and common sens@&ft¢Cauley v. City of Chicag®&71 F.3d 611, 616 (7th

Cir. 2011) (quotindgbal, 556 U.S. at 678).



[Il. DISCUSSION
OnelnkSeven asserts claims of tortious interference with businessmrsihagis, Indiana
patent infringement bad faith, and unfair competiagainstoth Tatuyou and Ms. Dearingeér.
The counter-defendants move to dismiss all three counts as to Ms. Dearinger daiditbé c
unfair competition in its entirety.

A. Claims Against Ms. Dearinger

Tatuyou and MsDearinger request this court dismiss the clain®rtious interference,
patent infringement bad faith, and unfair competition because OnelnkSeven hasdeit fdets
sufficient to piercé atuyou’scorporate veiand to hold Ms. DearingeasCEO, personally
liable.

Tatuyou and Ms. Dearinger argue that Indiana choice-of-law rules reqsitiri to
apply Minnesota laphe statéen which Tatuyouvasorganized. Federal courtsust apply state
“substantive” law but federal “procedural” lamherestate law supplies the rule of decisiGee
Gacek v. Am. Airlines, Inc614 F.3d 298, 301-02 (7th Cir. 2010). In turfe@eral court “does
not necessarily apply the substantive law of the forum state; rather, it apploé®iteof-law
rules of the rum state to determine which state’s substantive law apphas’Owners Ins.
Co. v. Websolv Computing, In&80 F.3d 543, 547 (7th Cir. 2009) (citikgaxon Co. v. Stentor
Elec. Mfg. Cq.313 U.S. 487, 496 (1941)). The Court thus applies Indiana&asitlve law,
including any of its applicable choiad-law rules.

It is true that when determininghether to pierce the corporate veil, cotitypically
apply the law of the state of incorporatibMercAsia, USA Ltd. v. Zh2018 U.S. Dist. LEXIS

136113, *7 (N.D. Ind. Aug. 13, 2018) (citir®econ Serv. Sys. v. St. Joseph Bank & Tt.856.

L OnelnkSeven also bringscounterclaim fodeclaratory reliefo settle théssue of patent infringemeriut that
claim is not in disputéere.



F.2d 406, 413 (7th Cir. 1988)); however, that is unnecessary in this case as OnelnkSeven need
not pierceany corporate veito hold Ms. Dearinger liabli®r her own torts

Under Indiana law, “an officer or shanelder of a corporation can be held individually
liable, without the need to pierce the corporate veil,” by reason of the shareholderstewn a
conductDFS Securé Healthcare Receivables. ™. Caregivers Great Lakes, In@84 F.3d
338, 346-47 (7th Cir. 2004ccord Civ. Rights Comm’n v. County Line Park, I788 N.E.2d
1044, 1049-50 (Ind. 200@)an officer is personally liable for the torts in which las
participated or which she has authorized or dirégté&tlen if Indiana’s choicef-law rules
required this court to look to Minnesota law, the result would be the &eagee.g., State by
Humphrey v. Alpine Air Products, Inel90 N.W.2d 888, 897-98 (Minn. App. 1992pllecting
cases where corporate officers have been held personally liable for theipaaoin in a tort),
aff'd, 500 N.W.2d 788 (Minn. 1993%ee also Ellingson v. World Amusement Service A28
N.W. 335, 339 (Minn. 1928) (“It is the universal rule that an officer of a corporation who takes
part in the commission of a tort by the corporation is personally liable therefor”).

The counter-defendants’ citation\inkler v. V.G. Reed & Sons, In638 N.E.2d 1228
(Ind. 1994), is unaailing. That case dealt with corporation’oreach ottontract,see id.at 1234
n.7, and th@eneral rule that defendant cannot tortiously interfere with its own contreest,
Kiyose v. Trsof Indiana Univ, 333 N.E.2d 886, 891 (Ind. Ct. App. 1975). So longrasfficer
wasacting within the scope of her duties and not for her own advantage when breaching a
contract shewasacting as the corporation and thus no tort has occiBeslid. see also Trail v.
Boys & Girls Clulh 845 N.E.2d 130, 138-40 (Ind. 200&hat isaltogethedifferent from an
officer’s active participation ilor authorization of an actionable tdseeCiv. Rights Comm’n

738 N.E.2d at 1049-50.



Tatuyou does not argue OnelnkSevendtasrwise failed to pleasufficient factso
supportthe claims otortious interference with business relationships and patent infringement
bad faith Although t is true thaDnelnkSeven only requests judgment as to Tatuyou for each
count, such a narrow reading wowliflectively eras@®nelnkSeven’s pleading that Ms.
Dearinger has been joined as a party “against whom relief is agsaisaag out of the same
transactions or occurrences that give rise to its counterclaims againsiu. @iy 18 at 25  4].
Because the coudraws all reasonable inferences in OnelnkSeven’s favor for purposes of this
motion,seeReynolds623 F.3d at 1146, the court is reluctant to dismiss Ms. Dearinger on
account of a technicality, especialiyren OnelnkSeven has pleaded facts about her cotihict
give notice othe claims against hesee Brooks v. Ros578 F.3d 574, 580 (7th Cir. 2009)
(notice pleadhg is intended tofbcus litigation on the merits of a cldimather than on
technicalities) (quotin@wierkiewicz v. Sorema N,A34 U.S. 506, 514 (2002)Jhe Court will
therefore deny the request to dismiss Counts Il and Ill of the counterclaim.

B. Unfair Competition

Finally, the counter-defendants request the court dismiss the claim of unfairtitimmpe
in its entirety becaus@nelnkSeveinas failed to state@aim, again asserting Ms. Dearinger
cannot be individually liable. The Courasalready found Ms. Dearinger can be individually
liable for tortsshe participated irand it further finds the countdefendantsbther arguments
unpersuasive.
Tatuyou and Ms. Dearinger first argue that OnelnkSeven cites no statute or common law
relief; however, hat isfactuallyincorrect andalsonot a basis for dismissing this claim.
Complaints need not plead legal theor@sessie Logistics Co. v. Krinos Holdings, 1867
F.3d 852, 859 (7th Cir. 2017@nd“specifying an incorrect theory is not ddkerror.”Rabe v.

United Air Lines, Ing 636 F.3d 866, 872 (7th Cir. 2011). Even so, OnelnkSeven did allege
5



unfair competition, a recognized cause of action under Indiana commo8dekelsher v.
Univ. of Evansville755 N.E.2d 589, 598 (Ind. 2001). In their reply, the counter-defendants
argue that OnelnkSeven has failed to allege facts which would support a claim of unfai
competition. The Court disagrees.

The Indiana cause of action for unfair competition encompasses the fegesidily
OndnkSeven. Unfair competition is broadly defingsl“the attempt to create confusion
concerning the source of the unfair competitor’s godds.(quotingWestward Coach Mfg. Co.

v. Ford Motor Co, 388 F.2d 627, 633 (7th Cir. 1968)) (inner quotation omittedescribes a
categorythat “is open-ended, and nameless forms of unfair competition may be recognized at
any time for the protection of commercial valudd.’(quoting W. Page KeetoRrosser and

Keeton on the Law of Tort$015 (5th ed. 1984)) (inner quotation omittesde also Neurology

& Pain Mgmt. Assocs., P.C. v. Bun018 U.S. Dist. LEXIS 135896, *13-15 (N.D. Ind. Aug.

13, 2018) (finding plaintiff’'s claim that defendant deceived individuals to direct theirdsss

toward defendant’'swn companyvas a cognizable unfair competition claimihe tort of unfair
competitionrecognizes that “a person who has built up good will and reputation for his business
is entitled to reeive the benefits from his labor$See Hammons Mobile Homes, Inc. v. Laser
Mobile Home Transplinc., 501 N.E.2d 458, 460-61 (Ind. Ct. App. 1986).

OnelnkSeven claims Tatuyou and Ms. Dearinger have wrongly represented to its retaile
and customers that ipgoducts are infringing Tatuyoufstentsor copying its products. This
conduct, if true, would certainly have the “natural and probable tendency and effecfieas
off the goods of OnelnkSeven for that of TatuySee Felsher755 N.E.2d at 598 (quoting
Hartzler v. Goshen Church & Ladder C404 N.E. 34, 38 (Ind. Ct. App. 1914k wouldalso

create confusion as the source of OnelnkSeven’s productsndellectual propertySee Terry v.



Int’l Dairy Queen, Inc.554 F. Supp. 1088, 1098 (N.D. Ind. 1983helnkSeven claims these
actions damaged its goodwill with its retailer and its customers, a property righit thieutofair
competition is intended to prote&eeHammons Mobile Homes, In&01 N.E.2dat 460-61.

Given thewell pleadedacts and théamorphous” nature ahis cause of actiorsee
Neurology & Pain Mgmt. Assocs., P,2018 U.S. Dist. LEXIS 135896 at *13, the Court finds
OnelnkSeven has sufficiently stated a claim of unfair competition againstolisand Ms.
Dearinger.The Court therefore denies the request to dismiss Count IV of the counterclaim.

V. CONCLUSION

For the foregoing reasonsetCourt DENIES the counter-defendants’ motion to dismiss.
[DE 21].

SO ORDERED.

ENTERED: Septembef6, 2020

/s/ JON E. DEGUILIO

ChiefJudge
United States District Court
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