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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

PERRY SMITH and THERESA SMITH,
Plaintiffs,
V. Case N03:20-CV-0531D-MGG

METROPOLITAN PROPERTY AND

)
)
)
)
)
g
CASUALTY INSURANCE COMPANY, )
)
)

Defendant.
OPINION AND ORDER

On May 20, 2018, an accidental fire consumed the home of Perry and Theresa Smith. The
Smiths entered a claim with their insurer, Metropolitan Group Property and §dasalance
Company! to recover the losses to their home and personal property. Metropolitan only paid a
portion of the loss claimed by the Smiths. The Smiths brought this action to recover their ful
losses requested in their claand any other just and proper relief. Metropolitan has moved for
summary judgment [DE 23], arguing the Smiths’ claims should be barred by judicial estoppel.
For the following reasons, the Court denies the motion.

l. Factual Background

On April 9, 2018, Perry Smith individually filed for Chapter 13 bankruptcy in the
Northern District of Indiana. [DE 18-2]. In his initial bankruptcy schedules, Mr.tfSwaiued his
home at $186,200.00 and his total personal property (including vehicles and personal items) at
$13,920.05. [DE 18-3 at 10, 15]. On May 20, 2018, the Smiths’ home and personal property

were damaged by a fire. [DE -B3at 43:10-12].

1 Metropolitan was incorrectly named in the pleadings as MetropolitameRycand Casualty Insurance
Company.
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The Smithsobtained estimates for the replacement of their home and personal property.
[DE 22-4 1 2]. Based on these estimatég, $miths then brought a claim with their insurer,
Metropolitan, to cover fire damage to their home. Metropolitan provided the Smiths dige re
that was used to pay the mortgage lien and replace some personal prithé&rs]. [

On October 30, 2018, Metropolitan conducted Mr. Smith’s examination under oath. [DE
18-5]. During his examination, Metropolitan’s counsmliewed the losses claimed and the
values listed on Mr. Smith’s bankruptcy schedules. Mr. Smith stated that many of the @nkrupt
values were lovcompared to the losses. [DE 18-5 at 41:19; DB F24]. He estimated the value
to rebuild the home would now be $380,000. [DE 18-5 at 43:18-21; DEP2LEWhen
Metropolitan’s counsel noted personal property claimed as a lossabaot listed on the
bankruptcy schedules, Mr. Smith stated he was unaware of a reason for the omBEIdiBs5[
at 41:20-21].

Mr. Smith later amended his bankruptcy schedules on November 15, 2019. {)HA.8-
thoseamended scheddeMr. Smith valued his home at $510,269.84 and his total personal
property at $169,741.04d[ at 1, 7]. The amended schedules included a more complete report of
Mr. Smith’s personal property with much of that property listed a&stisnated replacement
value. [d. at 89]. On December 19, 2019, the Smiths brought this action against Metropolitan.

Il. Standard

A court must grant summary judgment if the movant shows that there “is no genuine
dispute as to any materi@ct and the movant is entitled to judgment as a mattenof Fed. R.

Civ. P. 56(a). A “material” fact is one identified by the substantive law adiafidbe outcome
of the suitAnderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). A “genuine issue” exists

with respect to any material fact when “the evidence is such that a reasonable jurgttoold



verdict for the nonmoving partyldl. Where a factual record taken as a whole could not lead a
rationaltrier of fact to find for the nomoving party, there is no genuine issue for trial, and
summary judgment should be grant®tatsushita Elec. Indus. Co. v. Zenith Radio Co#5
U.S. 574, 587 (1986). In determining whether a genuine issue of materixifgts, courts must
construe all facts in the light most favorable to the non-moving party and draw all reasomthble
justifiable inferences in that party’s favdackson v. Kotters41 F.3d 688, 697 (7th Cir. 2008);
King v. Preferred Tech. Grpl66 F.3d 887, 890 (7th Cir. 1999). The non-moving party cannot
simply rest on its pleadings but must present evidence sufficient to show the existsde o
element of its case on which it will bear the burden at @elotex Corp. v. Catretd77 U.S.
317, 322-23 (1986).
Il Discussion

Metropolitan argues the Smiths’ claims should be judicially estopped becauseyof Perr
Smith’s nondisclosures and inconsistent representations to the bankruptcy court.Hgefore t
Court can address the parties’ argumentsugtreettle two preliminary matters.

Federal courts must apply state “substantive” law but federal “proceduraliliave
state law supplies the rule of decisi®ee Gacek v. Am. Airlines, In614 F.3d 298, 301-02 (7th
Cir. 2010). Relying on this weldablished rule, both sides have argued that Indiana law
controls the decision in this case. While that is generally true, application of theelott
judicial estoppel does not requiteferenceo state lawSee Ogden Martin Sys., Inc. v. Whiting
Corp, 179 F.3d 523, 527 n.1 (7th Cir. 1999) (applying federal doctrine of judicial estoppel in a

diversity case¥.Even in cases arising under diversity jurisdiction, “federal, rather than state, law

2n addition to the Seventh Circuit, every fedexppellate courtaced with this issue has applied the
federal doctrine of judicial estoppelgpéte the underlying claims arising under state Bee, e.g.
Eastman v. Union Pac. R.R. €493 F.3d 1151, 1156 (10th Cir. 200Mgll v. GE Plastic Pac. PTE Ltd.
327 F.3d 391, 395 (5th Cir. 200%):1 Holdings, Inc. v. Reliance Ins. C&386 F.3d 247, 261 (3d Cir.
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should dictate the applicability of the principle of judicéstoppell[.]’ld. Judicial estoppel is an
equitable doctrine “designed to protect the federal judicial prodéastitnan v. Union Pac. R,R.
493 F.3d 1151, 1156 (10th Cir. 2007). “A federal court’s ability to protect itself from
manipulation should not depend upon the law of the state under which some or all of the claims
arise.”ld. Therefore, although this case brings only state claims through diversity jurisdiction,
the Court shall apply the federal doctrine of judicial estoppel when assessing Metnpol
motion for summary judgment.

Another preliminary matter relates to the what evidence the court can consider. Al
parties have asked the Court to take judicial notice of bankruptcy schedules andingsesék
Fed. R. Evid. 201(b). The Court m&ake judicial notice of matters of public recpsde United
States v. Woq®25 F.2d 1580, 1582 (7th Cir. 1991), and ntalké judicial noticef factsif a
party requests it and provides the necessary information. Fed. R. Evid. 205@x(2)so Opoka
v. INS 94 F.3d 392, 395 (7th Cir. 1996). The parties have requested the court take judicial notice
of the contents of the bankruptcy proceedings, including the docket and schedules. The Court
grants the parties’ request and takes judicial notice of the bankruptcy docket andescBeelul
Cincinnati Life Ins. Co. v. Grottenhyi2011 U.S. Dist. LEXIS 31857, at *11 n.2 (S.D. Ind. Mar.
23, 2011) (taking judicial notice of bankruptcy filings and schedules for purposes of evaluating a
judicial estoppel claim). Having resolved these issues, the Court now turns to i part

arguments.

2009);Rissetto v. Plumbers & Steamfitters Local 338 F.3d 597, 603-04 (9th Cir. 1996uinness
PLC v. Ward 955 F.2d 875, 899 n.20 (4th Cir. 199R)iwards v. Aetna Life Ins. C&90 F.2d 595, 598
n.4 (6th Cir. 1982).



A. Perry Smith’s Claims
Judicial estoppel is designed to “prevent the perversion of the judicial process” and
should “be applied where ‘intentional self-contradiction is being used as a meansmhgbtai
unfair advantage in a forum designed for suitors seeking justick.j& Cassidy 892 F.2d 637,
641 (7th Cir. 1990) (quotin§carano v. Central R. Ca203 F.2d 510, 513 (3d Cir. 1953)). “It
should not be used where it would work an injustice, such as where the former position was the
product of inadvertence or mistake[,] or where there is only an appearance of iecogysist
between the two positions but both may be reconcilddat 642 (internal citations omitted). As
commonly applied to bankruptcy proceedings, “a debtor who conceals a legal claim and denies
owning the asset in bankruptcy is judicially estopped from later pursuing that claim to the
debtor’s personal benefitMatthews v. Potter316 F. App’x 518, 522 (7th Cir. 200%¢e also
CannonStokes v. Pottedd53 F.3d 446, 448 (7th Cir. 2006) (“[A] debtor in bankruptcy who
denies owning an asset . . . cannot realize on that concealed asset after the bankruptcy ends
Before addressing the merits of judicial estoppel, the Court must first exaimétiear
Mr. Smith has standing to bring his clairfg&e Spaine v. Cmigontacts, InG.756 F.3d 542,
546 (7th Cir. 2014) (addressing standing without prompt from the parties “[b]ecause standing
implicates subject matter jurisdiction”). At the time a debtor files a bankruptcy pgethimon
debtor’s property becomes part of the bankruptcy estate, 11 U.S.C. § 541(a)(1), including any
interest in property acquired after the commencement of the bankruptcy action, 11 U.S.C. 88
541(a)(7), 1306(a)(1). The debtor’s property includes any legal claims that may beif@sec
for the benét of the estateCable v. Ivy Tech State CoIR00 F.3d 467, 472-73 (7th Cir. 1999),

overruled on other grounds Iill v. Tangherlinj 724 F.3d 965 (7th Cir. 2013). Property of the



estate that is not abandoned or administered in the case remains property atéhék&t.S.C.
§ 554(d). Mr. Smith’s insurance claim and this litigation are therefore propefig ettate.

A Chapter 13 debtor, like Mr. Smith, has standing to sue on behalf of the bankruptcy
estate, but not for his own personal ben&t Williams v. Hainje375 F. App’x 625, 627 (7th
Cir. 2010) (citingCable 200 F.3d at 474-75%ee alsdl1 U.S.C. § 1306(b) (a Chapter 13 debtor
retains possession of all property of the est&aple 200 F.3d at 473 (holding it would
“frustrate the esential purpose of [§] 1306 to grant the delpimssessionf the chose in action
yet prohibit him from pursuing it for the benefit the estate”). A debtor’s activepresentation
whennot disclosing his legal claims can demonstrate he is not bringing them for the benefit of
the estateSeeCalvin v. Pottey 2009 U.S. Dist. LEXIS 73862, at *9 (N.D. Ill. Aug. 20, 2009)
see alsdn re Wheeler503 B.R. 694, 696 (Bankr. N.D. Ind. 2013) (“[C]hapter 13 debtors, in
particular, have an ongoing obligation to provide the trustee with information concerning their
income and expenses until the case is closed.”).

After the bankruptcy case has closed, the “debtor no longer can pursue claims on behalf
of the estate, and typically will be estopped from pursuing claims fewm$benefit if those
claims were concealed from creditors during the bankruptcy proceediaggy v. UP466 F.
App’x 542, 544 (7th Cir. 2012xiting CannonStokes453 F.3dat 448) (emphasis in original).
But so long as bankruptcy proceedings are ongoing, as they are here, a Chapter 18afebtor “
inform the trustee of previously undisclosed legal claims, and unless the ttaste¢aabandon
that property, the debtor may litigate the claims on behalf of the estate and fanefiediehe
creditors without court approvalld.; see also Brinson v. Eagle Express Lines, [2@19 U.S.

Dist. LEXIS 17206, at *7-8 (N.D. Ill. Feb. 4, 2019).



Mr. Smith’s standingtherefore)argely depends on whether he is bringing this suit on
behalf or for the benefit of the estate. It is undisputed that Mr. Smith has nudeoh@s
schedules to include his insurance claim or this action, but he argues that he othscldasedli
themto the truste@n two occasions: once in a September 6, 2019 email and a second time in a
later communication. [DE 23-1 4].Mr. Smith hasalso representetthat relief from this action
would be used to pay the creditors’ claiamsl represented the samehe trustee JE 18-8; DE
224 9 8 DE 225 at 12].

The Court is satisfied that, to the extent Mr. Smith is seeking claims on behadf fafra
the benefit of the estate, he has standing to pursue his ciemse.gWilliams v. Hainje 2009
U.S. Did. LEXIS 82268, at *17 (N.D. Ind. Sept. 10, 2009) (allowing debtor-plaintiff to pursue
his claims but only on limited standing to “seek[] recovery on behalf of the creditaif&i),375
F. App’x 625 (7th Cir. 2010)Wiggins v. Citizens Gas & Cok#il., 2008 U.S. Dist. LEXIS
79415, at *13-15 (S.D. Ind. Oct. 2008) (allowing debtor-plaintiff to pursue claims on behalf of
the estate, but capping any surplus monetary recovery beyond the creditors’ clanes, el
trustee fees allowed in the bangtcy case)As later detailedthe facts do not supporeh
engaged in active misrepresentation and he has repeatedly represented t@#eteust
defendant, and the court that relief would be for the benefit of his creditors.

Satisfied that Mr. Smithds standing to pursue his claims, the Court must now determine
whether his claims should be judicially estopped. Judicial estoppel is a doctrinedtnzs
debtors to be truthful in their bankruptcy filings” by raising the cost of ly@ramnonStokes
453 F.3dat 448; however, it is focused on intentional wrongdoi@ge, e.g Chaveriat v.

Williams Pipe Line C.11 F.3d 1420, 1428 (7th Cir. 1993) (“Judicial estoppel is strong

medicine, and this has led courts and commentators to characterize the groundsvimratson



in terms redolent of intentional wrongdoing.”). Although judges should favor rules that
encouragedll disclosure in bankruptcy proceedingsy should not pursue that end “by
applying judicial estoppel to [a debtorslfcontradiction [that] would have adverse effects on
third parties’ i.e., the creditorsBiesekv. Soo Line R.R. Co440 F.3d 410, 413 (7th Cir. 2006)
see alsaCannonStokes453 F.3cat 448(“ Judicial estoppak anequitable doctrinegndit is not
equitableto employit to injure creditorswho arethemselvesictims of debtors'deceit.”).

The evidence presentddesn’t show Mr. Smith engaged in the kind of gamesmanship
that warrand judicial estoppel. As faheunidentified personal property the initial schedules,
Mr. Smith wasunaware of a reason for the omissions. [DE 18-5 at 41:20-21]. For those assets
that Mr. Smithidentified (including his home) buppeared to later claim an inconsistent value,
the latervalueclaimedto repair orreplace then according to the policywould understandably be
more than the fair market value initially reported. [DE2%®2-6]. Mr. Smith kept the trustee
apprised of the fire and his subsequent insurance claim. [DE 22-4 { 7]. When thentasstee
later notified about the inconsistent values, she seemed unconcerned and simply fepred: “
are some issuesbut to be honest I'm not really in this fight. It's a 100% plan anyway.” [DE 22-
5 at 2]. Although the trustee did not direct Mr. Smith to do so, he amended his schedules to
account for the omitted personal property and listed either the fair market vahae or t
replacement vakiof his property. [DE 18-4; DE 224 46]. Mr. Smithinformed the trustee of
his insurance claim and potential litigation. [DE2Y 4].

Courts have held that, for purposes of applying judicial estoppel, a qehiatiff has
not concealed his assetben he expressly informs the trust8eeSpaine 756 F.3d at 547
(allowing a debtor to orally disclose his claim to the truste@phensom. Malloy, 700 F.3d

265, 275 (6th Cir. 2012) (debtor was not concealing his claim when “his attorney communicated



freely about it with the trustee from nearly the inception of the bankruptcy proceeding,
repeatedly seeking the trustee’s guidance as to how the [claim] should be hahbeitigws
316 F. App’xat522 (debtor orally disclosed his claim to trust&a)panksv. CBSKFin. Grp.,
Inc., 385 F.3d 894, 898 n.1 (6th Cir. 20@4a trustee’sknowledge of thelaim precludeghe
applicationof judicial estoppebincetheplaintiff wasobviously not tryingo defraudthe courtf
theyplacedthetrusteeon notice”; see also Cincinnati Life Ins. Co. v. Grottenh@811 U.S.
Dist. LEXIS 31857, at *13 (S.D. Ind. Mar. 23, 2011).

For purposes of judicial estopp®y. Smithdisclosed the existence of his clajrasd he
further amended his schedules to reflect his assetsheir replacement valuedf course, those
disclosures might not prevent estoppel if Metropolitan can prove that Mr. Smith’S@mraiss
werean intentional effort to conceal his assgbm his creditorsSee Spainer56 F.3d at 548.
But there is at last a genuine issue of fact as to Mr. Smith’s intent to conaesgleeially since
his counsel was forthcoming about the fire, the inconsistent values, and the existeace of hi
claims to the trusteeSee id. see alsdtephensari700 F.3d at 275f. Williams 2009 U.S. Dist.
82268 at *14-15 (plaintiff offered no facts to support an inference that his failure tosgischs
anything other than purposeful concealment of an asset from his creditors).

Mr. Smithhasnot receive a discharge of his debts, & hageceival somebenefitin
his bankruptcy proceedings—his payment plan was confirmed on July 10, 2018 under the
premise of incomplete schedul&ee, e.gCalvin, 2009 U.S. Dist. LEXIS 73862 at *12-13.
Although the infemation was incompleteéhe Court is not convincetiat plan was confirmed
based oranintentional concealmenthEbest theCourt can confirms that Mr. Smith omitted
certain assetand potentially undervalued his listed property,thatevidence raisesquestion

of fact whether thosemissions and representatiomere an attempt to gain some sort of



advantage or just the product of inadvertence or mis&da@n re Cassidy892 F.2d at 642n
fact, the Court can find little Mr. Smittould have gaineftom thisseeing as his payment plan
(as based on the initial schedylabeadyrequires him to pay back all his unsecured dél.
22-2 1 10].

For other alleged omissions, they similarly do not show an itdenanipulate the
bankruptcy courtMr. Smithi's insurance claim obviously accrued after his initial schedide
informed the trustee about the fire, his insurance claim, armbtestial lawsuit[DE 22-4 1 7;

DE 225]. On this record, his actions do not rise to the kind of intentional concealment that
warrants judicial estoppebeeEubanks 385 F.3d at 898 n.(plaintiff was“obviously not trying

to defraudthe courif they phcedthetrusteeon notice”). Specifically, there is not strong

evidence that Mr. Smith intentionally concealed assets “for gain, exercisieerats or

intentional manipulation or that he received a substantial benefit from the faildrsclose.”
Fulmore v. M & M Transp. Sery013 U.S. Dist. LEXIS 102608, at *7 (S.D. Ind. July 23,

2013). The fact that the bankrupicgseremains open and Mr. Smith has amended his schedules
or otherwise disclosed his claims to the trustegsishighly pertinentas the creditors have an
active interest in this litigatiorsee, e.gBrinson v. Eagle Express Lines, In2019 U.S. Dist.

LEXIS 17206, *8-9 (N.D. Ill. Feb. 4, 2019) (“where a Chapter 13 bankruptcy is open . . . and the
plaintiff discloses the relevastiit, . . . preventing such a plaintiff from bringing his claims

would undermine the interests of his creditors”) (ciftejney 446 F. App’x at 545).

Even if the Court couldlearlyfind evidence of gamesmanshipthese factsthe Court
should not'land another blow on the victims of bankruptcy fraud,” the creditors, by applying
judicial estoppel and completely foreclosing the possibility of their recoBegek 440 F.3cht

413 (where debtors have received a discharge due to concealmetd should discourage

10



fraud by “revoking the debtors’ discharges and referring them . . . for potential criminal
prosecution” instead of applying judicial estoppel). That is particuliaréyin this casevhere

Mr. Smith’sscheduledssetsvere damaged or destroyed in the fire. The values listed in either
the initial or amended schedules now depend on Metropolitan’s payment of his lossess®therw
he does not actually have those asseligucdateanddisburse to hisreditors.

Here, the application of judicial estoppel would do nothing but potentially work an
injustice against Mr. Smith’s creditors who could be made whole sooner ratherténanthas
action results in recovergeen re Cassidy892 F.2d at 641. Construing tfaetsin the light
most favorable to Mr. SmitlseeJackson541 F.3d at 697, there is a genuine issue of material
fact as to whethdre intentionally concealed héssetso to manipulate the bankruptcy court.

Forthesereasonsthe Courtdeclinesto judicially estopMr. Smith’sclaims.Heis,
however, onlyallowedto proceedon hisclaimsonbehalfof the bankruptcgstate Whetherhis
limited standingmeanshisdamageshould be limited to the amount owed to his creditors in his
bankruptcycase is @uestion better left within the jurisdiction of thankruptcy courtSeeKorti
v. A.W. Holdings, LLC2014 U.S. Dist. LEXIS 24888, at *17 (N.D. Ind. Feb. 26, 2014).

B. Theresa Smith’s Claims

For thefirst time on reply,Metropolitanattemptdo developanargumenivhy Theresa
Smith’sindividual claimsshouldalsobebarredby her husband’sepresentationsr omissiongo
the bankruptcyourt. AlthoughMetropolitanlabelsthis argumengsjudicial estoppelit is
actuallybasedon a loss exclusiom the Smiths’insurarce policy. See e.g, Deeterv. Ind.
FarmersMut. Ins. Co, 999 N.E.2d 82, 86 (IndCt. App. 2013)“whenaninsurance company
hasincludedanexplicit exclusionin its policy to cover losghatresultsfrom anintentionalact

by aco-insuredwe will respectheparties’rightto contractandenforcethatexclusion”).
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BecauseéMetropolitan sprunghis argument omMrs. Smithfor thefirst time onreply, the Court
treatsit aswaived.SeeWigodv. WellsFargo BankN.A, 673 F.3d 547, 57@7th Cir. 2012)
(“arguments raised for the first time imeply brief arewaived”); see also Venters v. City of
Delphi, 123 F.3d 956, 968-69 (7th Cir. 1997) (finding an argument raised for the first time on
reply deprived plaintiff of any reasonable opportunity to address the defense).

Metropolitan’s arguments its openingbrief focusedentirely on the representatiots
the bankruptcyourtandrequestedhat“Smith,” referringto PerrySmith, “should bgudicially
estoppedfrom pursuingthis litigation. [DE 18at9]. If thisis intendedo beanargumenftor
judicially estoppingMrs. Smith’sclaimsaswell, it is peffunctoryandarguablyalsowaived See
Crawford v. Countrywide Home Loans, In647 F.3d 642, 650 (7th Cir. 2011) (underdeveloped
arguments are waivedyletropolitanhas not presented an argument as to why or how she should
be judicially estopped. Nor could they feasibly make such an argument based on thegedacts.
Smith has not filed for bankruptcy norsée is a calebtor in her husband’s bankruptcy case.
[DE 22-3 13]. Her insurance claim covelssses taot only the propertghejointly ownedwith
her husband but also her personal propeldy f[fl 45]. She has not made any inconsistent
statement, much lessyamtentional concealment, thelhows she is trying to obtain an unfair
advantage in this couideeln re Cassidy892 F.2d at 64Becauséder claims cannot be
judicially estopped and Metropolitantc®ntractuabrgument habeen waivedthe Court must

alsodeny the motion for summary judgmexs toMrs. Smith’s claims.
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V. CONCLUSION
Accordingly,the CourtDENIES Metropolitan’smotionfor summaryjudgment[DE 17].
The Court doesSRANT theparties’requestgo takejudicial notice.[DE 19; DE 23).
SOORDERED.
ENTERED: October7, 2020
/s/JONE.DEGUILIO

Chief Judge
United StateDistrict Court
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