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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

DEBORAH PARIS, )
Plaintiff,

V. CAUSE NO.: 4:08-CV-71-PRC

— N N

FAITH PROPERTIES, INC. and )
FAITH CHRISTIAN SCHOOL, INC,, )

Defendants. )

OPINION AND ORDER

This matter is before the Court on PlditdiRenewed Motion for Judgment as a Matter of
Law and Motion for a New Trial [DE 151], fideby Plaintiff Deborah Paris on July 8, 2011.
Defendants Faith Properties, Inc. and Faith @ansSchool, Inc. (collectively “Defendants”) filed
an Amended Response on July 28, 2011, and Plaintiff filed a Reply on August 10, 2011.

On June 6, 2011, the Court began a jury trighis matter. June 8, 2011, was the third and
final day of trial. Prior to closing arguments, Plaintiff made a Rule 50(a) motion for judgment as
a matter of law on the basis thlaé November 8, 2007 email authored by Scott Grass was evidence
that Defendants intended to terminate Plaintiff's employment prior to the December 20, 2007
meeting. The Court denied the motion. Closing ampusiwere made first by counsel for Plaintiff
and then by counsel for Defendants. Plaintiffrtbtimake a rebuttal argument. No objections were
made by counsel for Plaintiff during counsel Befendants’ closing arguments. That same day,
the jury returned a verdict in favor of Defendantd against Plaintiff. Plaintiff then made an oral
motion for a new trial, which was denied. eT@lerk of Court entered judgment on June 10, 2011.

In the instant motion, Plaintiff renews hequest for Judgment as a Matter of Law pursuant

to Trial Procedure 50 and, in the alternative, seeks a new trial pursuant to Rule 59. The Court

considers each in turn.
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A. Judgment asa Matter of Law

Federal Rule of Civil Procedure 50(b) provides:

If the court does not grant a motion fodgment as a matter of law made under Rule

50(a), the court is considered to have sitiieah the action to the jury subject to the

court’s later deciding the legal questioased by the motion. No later than 28 days

after the entry of judgment+d the motion addresses a jury issue not decided by a

verdict, no later than 28 days after the jury was discharged--the movant may file a

renewed motion for judgment as a matter of law and may include an alternative or

joint request for a new trial under Rule B9ruling on the renewed motion, the court

may:

(1) allow judgment on the verdict, if the jury returned a verdict;

(2) order a new trial; or

(3) direct the entry of judgment as a matter of law.
Fed. R. Civ. P. 50(b). In ruling on a Rule 50¢tgtion for judgment as a matter of law, the court
construes the evidence and all reasonable inferences in a light most favorable to the party who
prevailed under the verdict, which are Defendants in this dage.v. Exec. Mgmt. Servs., Is46
F.3d 528, 531-32 (7th Cir. 2008). The verdict shdndaverturned only if “no rational jury could
have found for the [Defendants]ltl. at 532 (quotingVaite v. Bd. of Trs408 F.3d 339, 343 (7th
Cir. 2005)). “[T]he question isot whether the jury believed thight people, but only whether it
was presented with a legally sufficient amourgwtience from which it could reasonably drive its
verdict.” Massey v. Blue Cross-Blue Shield of BR26 F.3d 922, 924 (7th Cir. 2000).

In support of this motion, Plaintiff offers oparagraph of argument with no citation to law
(either for the standard under Rule 50(b) or &lseéstandard for her substantive Title VIl retaliation
claim) or testimony within the trial transcrig®laintiff argues that, becae Defendants offered no
explanation for the cause of the November 8, 28@3il (which Plaintiff describes as evidencing

intent to discharge Plaintiffimmediately after she complained of sexual harassment), no reasonable

jury could have found for DefendantPlaintiff reasons thatéiNovember 8, 2007 email proves that



the top administrative officers of Faith Chigsm School considered terminating Plaintiff
immediately after she had complained of sexued$gment and that the evidence proved that the
Defendants did in fact terminate Plaintiff at #ved of the semester as Defendants had expressly
contemplated in the email.

Title VII provides that “[i]t shall be an uaWful employment practice for an employer . . .
to discriminate against any individual . . . because he has opposed any practice made an unlawful
employment practice by [Title VII].” 42 U.S.C.200e-3(a). To prevail on a claim of retaliation
under Title VII, a plaintiff must prove “(1) a statutorily protected activity; (2) an adverse action
taken by the employer; and (3) a saliconnection betgen the two.” Tate 546 F.3d at 532
(quotingBoumehdi v. Plastag Holdings, L|.&89 F.3d 781, 792 (7th Cir. 2007).

The November 8 email provided: “I thimke need to consider replacing Mrs. Paris by

semester.” The Court finds that the Noven®e2007 email speaks for itself in the context of all
the evidence as to causation presented at trial. Testimony was taken regarding the email. The
meaning and content of the eimaas explored by Plaintiff at trial through the examination of
witnesses, and Plaintiff argued the email tojthg. The jury heard the evidence regarding the
email, observed the demeanor of the withesse$was able to weigh the meaning and import of
the email in light of all the evidence andtie®ny, including the extensive evidence regarding what
was said by whom during the December 20 meetimdhich Plaintiff’'s employment was terminated
and the reasons for Plaintiff's termination givenmediately following the meeting. The Court
finds that the jury had a legally sufficient m$o find in favor of Defendants on Plaintiff's

retaliation claim and that a rational jury could have found for Defendants notwithstanding the



November 8, 2007 email. Therefore, the Renewed Motion for Judgment as a Matter of law is
denied.
B. Motion for New Trial

Federal Rule of Trial Procedure 59(a) prowsitieat “[tjhe court may, on motion, grant a new
trial on all or some of the issues—and to any party-after a jury trialfor any reason for which a
new trial has heretofore been granted in aioacat law in federal court.” Fed. R. Civ. P.
59(a)(1)(A). Rule 59(b) then provides: “A motion for new trial must be filed no later than 28 days
after the entry of judgment.” Fed. R. Civ. P. 59(B)new trial may be granted when (1) a verdict
is against the weight of the evidence, (2) damagesgxcessive, or (3) other reasons made the trial
unfair to the moving partySee Pickett v. Sheridan Health Care (810 F.3d 434, 440 (7th Cir.
2010).

Plaintiff offers two bases for the grant ofi@w trial, both of which stem from Defendants’
closing arguments. However aititiff made no objections duriigefendants’ closing arguments.
Thus, both of Plaintiff's new i@l arguments were forfeitedSee Soltys v. Costell620 F.3d 737,
745 (7th Cir. 2008) (recognizing that a challengeoortions of closing arguments was waived
because no objection was made at the time the statements were maddJlilcsisng. Howargd106
F.3d 754, 764 (7th Cir. 19971 gonzalez v. Volvo of Am. Cor52 F.2d 295, 298 (7th Cir. 1985)).
Nor does Defendants’ alleged improper conduct riselével so prejudicial to Plaintiff that a new
trial would be granted notwithstanding Plaintiff's failure to object.

Even had Plaintiff tendered an appropriatgection when the comments were made by
counsel for Defendants, the challenges would stilfda the reasons set forth below. A new trial

may be appropriate if statements made duringti@mney’s closing argumefinfluenc[e] the jury



in such a way that substantial prédiice resulted to the opposing partéafuca v. Alpha Therapeutic

Corp., 51 F.3d 638, 644 (7th Cir. 1995) (internal caas omitted). In general, “[a]ttorneys have
more leeway in closing arguments to suggestémfees based on the evidence, highlight weaknesses

in the opponent’s case, and emphasize strengths in their own Sattys v. Costelld20 F.3d at

745 (citingJones v. Lincoln Elec. Cd.88 F.3d 709, 732 (7th Cir. 1999)). Snoltys the court noted

that the Seventh Circuit has repeatedly held that “improper comments during closing argument
rarely rise to the level of reversible errorld. (citing Miksis 106 F.3d at 764 (quotingoe V.
Johnson52 F.3d 1448, 1465 (7th Cir. 1995))).

Courts presume that juries follow the court’s instructions, and there is no indication that the
jury in this case was unable or unwilling to refréiom treating the statements of Defense counsel
in closing arguments as evidenc®ee Solty$H20 F.3d at 744-45 (citinghlopek v. Fed. Ins. Co.

499 F.3d 692, 699 (7th Cir. 200dpnes 188 F.3d at 732). In this case, the Court’s Preliminary
Jury Instruction 16 provided, in relevant part: SEjthe attorneys will have an opportunity to make
opening statements. These statements arewidénce. They are only previews of what the
attorneys anticipate the evidenciél we. . . . When the evidence is completed, the attorneys will
make final, or closing, arguments. These finglianents are not evidence but are given to help you
evaluate the evidence. The attorneys are alsoifted to argue, to characterize the evidence, and
to attempt to persuade you to a particular vérdiou may accept or reject those arguments as you
see fit.” (Docket entry 132, p. 22). Similarly, theu@t’s Final Jury Instruction No. 4 instructed that
“the lawyers’ opening statements and closirguarents to you are not evidence. Their purpose is
to discuss the issues and the evidence. létidence as you remembediffers from what the

lawyers said, your memory is what counts.” (Docket entry 136, p. 5).



In seeking a new trial, Plaintiff first argueatibefendants’ presentation in closing argument
that “Plaintiff was litigious and filed frivolous \esuits” was prejudicial and violated the Court’s
prior orders in this case. Without citation to th@u@'s prior orders or the trial transcript, Plaintiff
generally describes counsel for Defendants asijariesented during closing arguments “all of the
counts in plaintiff's complaint and their dispii@n throughout these proceedings.” PI. Br., p. 3.
Plaintiff argues that, in doing sDefendants intended to portray Plaintiff as a litigious individual
who filed frivolous lawsuits, thus prejudicing theywvith information that the Court had previously
ordered Defendants not to present.

Counsel for Defendant made the following statements during closing arguments:

This is not a case of sexual harassméiis is not a case of sexual discrimination.

This is not a case of hostile environmefihis is not a case difreach of contract.

This is not a case of defamation. None of those things are in this case, and so,

throughout the course of this case, if youdheonsidered any of those as being part

of Mrs. Paris’ claims that she could seekavery for, that is just not part of what

we’re doing.

Def. Br., App. 1-4, p. 11. As couslsmade each of these statsts, he showed a power point
presentation screen of each statement typed out. These statements by themselves are true, do not
reference Plaintiff's prior claims, and do not sugdleat Plaintiff is “litigious.” Defendants argue

that, because counsel for Plaintiff had elicitetinesny from Plaintiff and heson during Plaintiff’s
case-in-chief regarding the effect on Plaintiff (hehe “felt”) of the isolated incidents of alleged

sexual harassment, Defendant sought to clarifthiojury the narrow focus of Plaintiff's claim as
retaliation only. Defendants explain that theyrevdrawing a distinction in closing arguments

between Plaintiff's active claim of retaliation and other claims or matters the jury should not

consider.



Plaintiff disagrees, replying that her attornkgited that testimony to show that Plaintiff had
a “reasonable, good faith belief, not groundlesst, she was experiencing sexual harassment,” an
element of her retaliation claimSeeCourt’s Final Jury Instruction No. 17. Regardless of why
Plaintiff elicited the testimony, the cited paorti of Defendants’ closing arguments cannot be
construed as “stirring the resentment arousingotiegidice of the jury.” Pl Br., p. 2. Nor has
Plaintiff explained how the fleeting referencesher other claims influenced the jury’s verdict,
constituted a fundamental trial error, or constdudéedeliberate appeal to the jury to substitute
sympathy for judgmentSeePI. Reply, p. 5.

In her reply brief, Plaintiff notes that she @lla Motion in Limine prior to trial to preclude
Defendants from making reference to her prior claims in this case. The Court denied the motion as
moot because Defendants had represented toahe that they would not attempt to make such
statements at trial. (Docket entr19, p. 2). Plaintiff then notesat) during the course of the trial,
counsel for Defendant (1) made a reference to#fies other claims in opening statements (without
objection by Plaintiff); (2) statethat Plaintiff’'s “sexual harassment claim was dismissed” while
making an evidentiary objection in the presencghefjury (without objection by Plaintiff); (3)
asked Peter Paris on cross examination if he rererdhhat it had already been determined in this
case that the first of the two incidents did not constitute actionable seatagsment (with an
objection by Plaintiff: “Are we going to be admitgj Court rulings that have not been reduced to
final judgment as evidence in this case? And, if so, for what purpose?” (Trial Transcript, p. 84)
(Docket entry 165)); (4) during the cross exammraif Plaintiff, counsel asked in relation to a
letter authored by Plaintiff and entered into evide by Plaintiff, “Those very words are the words

upon which you based a lawsuit against Scott Grass personally for defamation; isn’t that right?”



(Trial Transcript, p. 208) (Docket entry 165) (wéth objection by Plaintiff); and (5) referenced the
“defamation lawsuit against Scott Grass was thrown out” in his closing statements (Def. Br., Exh.
1-4, p. 32) (without objection by Plaintiff).

At no time did Plaintiff ask the Court for adsi bar conference to reconsider the Court’s
ruling on her Motion in Limine or to suggest to the Court that Defendants had contravened their
representation to the Court that they would notabléut the other claims in this case. Defendants’

references to the defamation claim in relation to the letter introduced into evidence by Plaintiff were

made to demonstrate that, although Plaintiff introduced the letter into evidence, the letter was

unrelated to her belief that she had suffered séaralssment or to her claim of retaliation. In the
context of all the evidence presented at trial and given the jury’s rather brief deliberation time (one
hour and 28 minutes, including lunfitst), the brief references to the sexual harassment claim and
the defamation claim during trial were not pregidi in that they were not sufficient enough to
provide a background for the brief referenceslasing statements to sexual harassment, sexual
discrimination, hostile environment, breach of contraictl defamation. Therefreven if Plaintiff

had objected to these statements made inridlefgs closing argument, the Motion for New Trial
would be denied.

As a second basis for a new trial, Plaintiffj@es that Defendants’ presentation of law in
closing arguments misinformed the jury and ateH this Court’s prior ruling on admissible jury
instructions. In her opening brief, Plaintifbritends that, even though the “court ruled against
defendants’ motion to include a jury instructibat the school administrator’s subjective belief as
to his reason for discharging plaintiff was a prgpey instruction, defendants nevertheless violated

this court’s ruling by informing the jury to the contrary.” PI. Br., p. 3. Plaintiff does not identify



in her opening brief which of counsel’s statements in closing arguments misinformed the jury of the
law nor does she identify which of Defendants’ indinres she is referencing. Itis only in her reply
brief that she clarifies that she is referencingeddants’ proposed jury instruction about which “it
was determined that the McDonnell-Douglaalgsis applies only on Summary Judgment and not
at trial” and “[t]herefore, the pretext test rediag the subjective belief of the defendant as to
grounds for the discharge was natlirded in the final instructions.Pl. Reply, p. 7. Plaintiff also
identifies in her reply brief the objectionalportion of the Defendants’ closing argument:
Here’s a very important thing thabu need to know, also, about the law in
this Federal Circuit. This is really key. It doesn't matter what Mrs. Paris and her
husband meant or intended by the wordsttist may have used at that meeting. It
doesn't matter if Scott Grass misinterpreted it. It doesn't matter if he was
unreasonable in how he connected the dots.
If Scott Grass reasonably -- I'll say itag. That's not the word in the law.
If Scott Grass honestly believed that Mrs. Paris was agreeing with her husband, if
Mrs. Paris was siding with her husband witbse terrible statements, and, therefore,
making her insubordinate, disrespectful and so forth, that's all it takes is for Scott
Grass to honestly believe that.
(Trial Transcript, p. 421-22) (Docket entry 167). kg Plaintiff did not object to these statements
at the time they were made. Therens reference in these statements todtmactureof the
McDonnell-Douglasurden-shifting analysis, which falls away at trial. Rather, this is an accurate
statement of the law and is not inconsistent wht Court’s jury instructions. The fact that the
Court did not include the language in its mstions did not preclude Defendants from arguing
applicable legal principles in closing argumerge Gehring v. Case Corg3 F.3d 340, 343 (7th
Cir. 1994) (“[A] judge need nateliver instructions describing all valid legal principalsCgrruth
v. Cont’l Gen. TireNo. 98-CV-4233, 2001 WL 1775992, at * 12[¥SIIl. June 21, 2001) (holding

that it was unnecessary to give a jury instruction about pretext/honest belief because the burden-



shifting model applies to pretrial proceedings and because the legal principle could be argued by
counsel in closing arguments).

The Court’s Final Jury Instruction 18 providébh deciding PlaintiffDeborah Paris’ claim,
you should not concern yourselves with whether theaits actions were wise, reasonable, or fair.
Rather, your concern is only whether she has prtivat the school terminated her employment in
retaliation for complaining about sexual harassmdocket entry 136, p. 19)The Court’s Final
Jury Instruction 19 provided:

In deciding whether or not Deborah Rawas discharged from her employment

because of her complaints of sexual harassment, it is not necessary for you to find

that Deborah Paris was, in fact, beingusdly harassed, but, rather, you need to find

that Deborah Paris had a reasonable, good faith belief that she was being sexually

harassed, complained to her employer, and her complaints were a substantial or

motivating factor in the school’s decision to fire her.
(Docket entry 136, p. 20). The Court’s Final Jury Instruction 21 provided:

To prove retaliation Deborah Paris must show a causal connection between her

participation in a statutorily protected activity (in this case her complaint about what

she reasonably believed in good faith tesbrual harassment) and her termination.

To establish a causal connection betwedvndreh Paris’ allegedly protected conduct

and her termination, Deborah Paris nsive by a preponderance of the evidence

that her complaints were “a substantiatmativating factor” in the school’s decision

to fire her.

(Docket entry 136, p. 22).
Accordingly, even if counsel had objected during closing arguments, the verdict is not

against the weight of the evidence, no otheraesasnake the trial unfair to Plaintiffs, and the

Motion for New Trial would be denied.

10



CONCLUSION
Based on the foregoing, the Court herBBNI ES Plaintiff's Renewed Motion for Judgment
as a Matter of Law and Motion for a New Trialg151]. The Court further denies Defendants’
request made in their response brief that theyaded attorney fees for responding to this motion.
SO ORDERED this 1st day of September, 2011.
s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
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