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UNITED STATESDISTRICT COURT
NORTHERN DIVISION OF INDIANA
HAMMOND DIVISION AT LAFAYETTE
FRANSHON D. THOMAS,
Plaintiff,
Cause No. 4:08-CV-96-WCL-APR

V.

FAIRFIELD MANUFACTURING COMPANY,

N N N N N N N N N

Defendant.

MEMORANDUM OF OPINION AND ORDER

This matter is before the court on the motion for summary judgment filed by defendant
Fairfield ManufacturincCompan' (“Fairfield”) on July 28, 2009 (dockeit 16). Fairfield also filed
a brief in support of its motion for summandpment (“Def.’s Brief”) (docket at 17). Thgo se
plaintiff, Franshon Thomas (“Thomas”), filadesponse in opposition to the motion on October 13,
2009(“PIf.’'s Response' Jdocket at 273,to which Fairfield replied (docket at 2&For the reasons

discussed herein, the motion for summary judgmeGRANTED.

PRO SE COMPLAINT
OnDecembe 24,2008 Thoma:filed suitagains Fairfieldalleginctharhisformelremployer

unlawfully discriminateiancretaliatectagains him (docke ai1). Using a form complaint, Thomas

Thomas failed to file a “Statement of Genuine Issues” setting forth all material facts he
contends create a genuine issue for trial, pursuant to N.D. Ind. L.R. 56.1. However, because no
separate motion to strike was fileeN.D. Ind. L.R. 7.1, and the court is obligated to hold his
pro sepleadings to a less stringent standard than those drafted by attorneys, the court considers
the documents submitted by Thom&@se Haines v. Kerne404 U.S. 519, 520-21 (1972);

Alvardo v. Litscher267 F.3d 648, 651 (7th Cir. 2001).
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indicatecthaf hislawsuiiwas brough pursuar to“42 U.S.C § 1981, yel he affirmec thatthe facts
supporting his complain consiste of his being “fired while out on FMLA. . . [and] retaliatior for
filing suil agains [Fairfield].”? Id. Thomas indicated that he fil@ charge of discrimination with
the Equa Employmen OpportunityCommissiol (“EEOC”) ancreceive(a Righito Sue Notice but
he failed to attach a copy of the notice to the form complid. L.

Fairfield objected to Thomas’ complaint as iffisient, but still considered whether Thomas’
claims survivecsummar judgmeniunde the availabl¢lega remedie<includinc42U.S.C § 1981

(“Sectior 1981"), Title VII of the Civil Rights Act of 1964 asamendec42U.S.C §2000¢ el. sec.

(“Title VII), anc The FamilyancMedica Leave Act of 1993 29U.S.C §2601 el. sec. (“FMLA”).

Becaus the pro se complaint should be construed broadly, the court agrees that Thomas’
complain brings a Sectior 1981/Title VIl discrimiration claim based on radzetaliation claims
based on the prior discrimination lawsuit Thorfilgsl against Fairfield, and FMLA retaliation and

interferenceclaims based on Thomas’ use of FMLA leave time and subsequent termination.

SUMMARY JUDGMENT STANDARD

Pursuant to Rule 56(c) of the Federal RolieSivil Procedure, summary judgment is proper

’See Thomas v. Fairfield Manu. Co., L2009 WL 1043959 (N.D. Ind. Apr. 17, 2009)
(No. 4:07-CV-56-AS) (granting summary judgméntavor of Fairfield on Thomas’ claims of
race discrimination, retaliation, and hostile work environment).

*Title VIl claims and claims under Section 1981 are analyzed in the sam&eay.
Williams v. Waste Mgmt. of II361 F.3d 1021, 1028 (7th Cir. 2004) (stating that Section 1981
and Title VII claims are evaluated under the same rubric and thus, there is no need to address
them separately). As such, the court refers only to Title VII in this order.
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“if the pleadings, the discovery and disclosure malteon file, and any affidavits show that there
iS no genuine issue as to any miatlfact and that the movantesititled to judgment as a matter of
law.” Fed. R. Civ. P. 56(c)(2). In deciding atmwo for summary judgment, a court must view all
facts in the light most favorable to the nonmoving pattyderson v. Liberty Lobby, Inel77 U.S.
242, 255 (1986)NUCOR Corp. v. Aceros Y Maquilas de Occideg&F.3d 572, 583 (7th Cir.
1994).

The moving party bears the burden of infangithe court of the basis for the motion and
identifying the evidence that demonstrates an absence of genuine issue of mateGaldgex.
Corp. v. Catrett477 U.S. 317, 323 (1986). Once this bargdemet, the nonmoving party “may not
rely merely on allegations or denials in its owegaling; rather, its responseist. . . set out specific
facts showing a genuine issue foal.” Fed. R. Civ. P. 56(e)(2Beard v. Whitley County REMC
840 F.2d 405, 410 (7th Cir. 1988). Tafare, if the nonmoving party faite establish the existence
of an essential element on which the party b#srurden of proof at trial, summary judgment is
proper.Celotex 477 U.S. at 323.

Substantive law determines which facts are material; that is, which facts might affect the
outcome of the suit under the governing l&nderson477 U.S. at 248. Irrelevant or unnecessary
facts do not preclude summary judgment even when they are in dishbute. establish a genuine
issue of fact, the nonmoving party must come fodmaith specific facts showing that there is a
genuine issue for trial, not “simply show that there is some metaphysical doubt as to the material
facts.”Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Ge¥rps U.S. 574, 586 (1986jirst Nat'l
Bank of Cicero v. Lewco Secs. Cog60 F.2d 1407, 1411 (7th Cir. 1988). No genuine issue for

trial exists “[w]here the record as a whole counlut lead a rational trier of fact to find for the



nonmoving party.'Juarez v. Ameritech Mobile Commc’ns, |r857 F.2d 317, 322 (7th Cir. 1992)
(quotingMatsushita 475 U.S. at 587).

Summary judgment is not a substitute for a trial on the merits or a vehicle for resolving
factual disputedValdridge v. Am. Hoechst Cor@4 F.3d 918, 920 (7th Cit994). Butifitis clear
that a plaintiff will be unable to satisfy the legatjuirements necessary to establish his or her case,

summary judgment is not only appropriate, but mand&ed.Celotex477 U.S. at 322.

FACTUAL BACKGROUND

Thomas, an African American, began his panent employment with Fairfield on June 21,
2004, and worked as a second-shift production employee on the weekdays from 3:00 p.m. until
11:00 p.m. (Clark Aff., 11 6, 8). As a Fairfield employee, Thomas was required to abide by
Fairfield’s Attendance Policy, under which empdeyg accrued points for unexcused absences and
received progressive discipline after accruing a certain number of padntst {1 11, 13-14, Exb.
2). Under the terms of thett&ndance Policy, if the absence was on account of FMLA leave, then
the absence was excusdd. at 1 15). However, the Attendance Policy did not excuse an absence
for appearing as a defendant in a criminal proceedidgat § 15). Pursuant to the Attendance
Policy, Fairfield disciplined employees based on the accrual of points, not on race or history of
claims against the companyd.(at 1 14, 16).

In addition to the Attendance Policy, Thomas and all Fairfield employees were required to
abide by Fairfield’'s Work Rules and Regulatiofig/ork Rules”). (Clark Aff., § 9, Exb. 1).
Fairfield’s Work Rules strictly prohibited falgtation or misrepresentation of documentation and

information, under which, the penalty for violadithe prohibition was immediate terminatidd. (



at 1 9). Pursuant to the Work Rules, Faidiebnsistently terminated employees who were found
to have falsified requests for leave under the FMie§jardless of race or history of claims against
the company.ld. at 10, 17-19).

Thomas’ attendance at Fairfield was erratic, even after being suspended in February 2006
for having acquired too many attendance poif@tark Aff., 1 20-25, Exbs. 3-5). Beginning in
May 2006, Thomas began requesting and receivingA-Mave in order to cover time missed from
work due to hypertensiord( at 1 28). Between May 2006caMarch 2008, Thomas had submitted
many FMLA medical certifications setting forth his need to miss several days of work per month
in relation to his high blood pressurkl.(at 11 28-29). More than once, Thomas was approved for
twelve weeks worth of FMLA leave in a twelaeonth period, but received no attendance points for
the FMLA leave absencesd(at 11 26-27).

On February 28, 2008, Thomas submitted an FMLA medical certification which reported
that his chronic, uncontrolled hypertension would cduiseto miss six to seven days of work per
month, due to his blood pressure reaching “danggelevels” or to attend physician appointments.
(Clark Aff., 1 29, Exb. 6; PIf.’s R@ponse at 2-4). Pursuant te thebruary certification, Fairfield
approved many days of FMLA leave for Thomada(K Aff., § 29). Despite not receiving points
for excused absences, including his FMLA keabsences, Thomas had accrued 8.5 attendance
points by February 2008 and faced the possibilitpeahg immediately terminated if he incurred
one more unexcused absence beSeptember 2008Id. at | 25).

Thorras missed work on March 12, 14, 17, 18, and 19. (Clark Aff., 1 31, 35, 41; PIf.’s
Responsail). Thomas maintains that he was sick @sthdays and used FMLA leave time. (PIf.’s

Responsail). Fairfield questioned Thomas’ need for FMLA leave and began investigating. (Clark



Aff., 1 32). Knowing that Thomas had been convictd#dcrimes in the past, Fairfield Labor
Relations Manager, Vicki Clark, accessed the Tippecanoe County Superior Court’s electronic docket
anc learnectha Thoma: was schedule to appeain courifor a sentencin hearincon Marck 12 at
4:0Cp.m (Id. at § 32). The hearing was postponed to Maf8, but Thomas had already called
Fairfield’sabsence-reportirlineonMarct 12ancrequeste FMLA leave, which Fairfield granted.
(Id. a9 31,33-34). On Marcl18, Thoma:agair called Fairfield’s absence-reporting line and left
a message at 1:30 p.m. stating that he was utablerk and needed FM leave, but that he
would be back to work “tomorrow,” March 1(ld. a1 35). Thomas did not work on March 18, but
Clark knew from the online docket that Thomas appeared at his scheduled serhearing in
statecourt (Id. al 1 35-36) Clark and Fairfield Vice President of Human Resources, James Mills,
concludeithai Thomas’ absence from work on March 18 was not related to any FMLA qualifying
condition and did not meet any other type of excused absence c (Clark Aff., 1 37-38 Mills
Aff., 119-12). As such, on March 18 Thomas earneattzer point for an unexcused absence under
the Attendance Policy, resulting in his accumolaif 9.5 attendance points (after having served
a suspension in the last twelve montl(Clark Aff., § 39; Mills Aff., 1 12). Fairfield notified
Thomas of his termination in a letter dated March 19, 2008, which stated the following:
It appears from the information that we have been provided that you may have
falsified at least one request for leave under Fairfield’s FMLA Policy, which is an
offense that calls for immediate termination under Fairfield’s Work Rules and
Regulations. Even if you were not foutadhave falsified your leave request on
March 18 your absence would give rise to attendance points under Fairfield’s
Attendance Policy, which does not treat absences for court appearances as
unexcused.
Under Fairfield’s Attendance Policy, emgkes who accumulate 9 points are subject
to termination. . . you had accumulated 8.5 points through February 16, 2008. . .

Even if [the March 14 and 17] absences were approved [for FMLA leave], your
absence for your court appearance on March 18 would add one additional point to
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your attendance point total, taking you to @obnts overall. Accordingly, this letter

is to inform you that you are being termiedfor excessive absenteeism in violation

of Fairfield’s Attendance Policy.

(Mills Aff., 119 13-14, Exb. 1; PIf.’'s Response at 6). Fairfield maintains its position that Thomas’
termination was proper because even if he didfalsify a need for FMA leave, his March 18
absence was unexcused and resulted in amadation of points making termination prog(Clark

Aff., T 40; Mills Aff., T 13).

Thomas submits that he was wrongly termaddiecause his March 18 absence should have
been excused under the FMLA. (PIf.’s Response at 1). Thomas produced a letter dated March 20
from Dr. Sutton’s office which stated thia¢ was seen in the office on Marchfor his increased
blooc pressur which was outside of the desirabl range (PIf.’s Respons ai 5). He also provided
ar FMLA medica certificatior form date(Marct 21, which indicate(thathe neede medicaleave
from approximatel Marct 14to 1S becaus his hypertensio left him unabl¢to perform his work.

(PIf.’s Response at 2-4).

The evidenciproducerby Thoma: only addresse his FMLA claims Thomas provided no
inferences, factior documentatio to suppor hisrace-base claims Further, Thomas did not offer
any facts in support of his claim that Fairfieltiate@ated against him for filing the prior lawsuit in
September 2007—but Fairfield acknowledges rangi notice of the related EEOC charge in

November 2006 (Def.’s Brief at 8). Thomas wasiieated over one year and four months after

he filed the previous EEOC charge, and almost six months after he filed the pcomplaint.



DISCUSSION
|. Racial Discrimination Claims

Title VII of the Civil Rights Act of 1964 provide:thatit “shall be ar unlawful employment
practice for ar employer . . to discharge any individual, or otherwise to discriminate against any
individualwith respecto hiscompensatiolterms, conditions, or privileges of employment, because
of such individual’s race, color,. . . ortrmal origin.” 42 U.S.C. 8§ 2000e-2(a)(1). prevailonhis
race discriminatior claim, Thoamas mus eithel proffer direct or circumstantic evidenc: of his
employer’«discriminaton motivation/intent (known as the direct method), or rely on the indirect
burden-shiftinimethocoutlinecin McDonnel Douglas Corp.v. Green 411U.S 79z (1973) Se,

e.g, Nagle v. Village of Calumet Park554 F.3c 1106 1114 111¢ (7th Cir. 2009 (a plaintiff
proceedin uncer the direct method survives summary judgment by creating a triable issue as to
whethe discriminatior motivatecthe advers employmer action) Ineicherv. Ameritecl, 41CF.3d

956 95¢(7th Cir. 2005 (statincthatunde the indirectapproach the plaintimus preser evidence
tending to show he was a member of a protectass, he was meeting his employer’s legitimate
performanc expectations, he suffered an adverse employment action, and he was treated less
favorably than similarly situated employees who are not African American).

Thoma: offerec no evidenct to suppor his racia discriminatior claims—direct,
circumstantia or otherwise The record does not establish any events implicating race as ¢n issue
nor show thai any Fairfield employer made¢ statemeni or admission involving race. The record
is also absent of any facts or inferences suggesting a causal connection between Thomas’

termination and his being African AmericaNot only has Thomas failed to produce evidence of

discrimination under the direct methofiproof, but he cannot meet thema faciecase under the



indirect method without evidence of similarly situated unprotected emplo$eesRadue v.
Kimberly-Clark Corp, 219 F.3d 612, 617-18 (7th Cir. 2000) (a similarly situated employee must
be “directly comparable in all material respects,” such as, whether the employees dealt with the same
supervisor, were subject to the same standards, and had engaged in similar conduct without such
differentiating or mitigating circumstances as would distinguish their conduct or the employer’s
treatment of them).

By submittincaresponsthaidoesnoteverreferenc hisrace-base claims Thoma:hasnot
me! his burder in showin¢thaiagenuincissueexistsfor trial. The court grants summary judgment
in favor of Fairfield on Thomas’ discriminati@haims asserted under Section 1981 and Title VII.
Il. Retaliation Claims

Thoma: claims thai Fairfield retaliatec agains him for filing his Septembe 2007 lawsuit
agains Fairfield for racia discrimination retaliation anc hostile work environmentSee Thomas
v. Fairfield Manu. Co., In¢.2009 WL 1043959 (N.D. Ind. Apr. 17, 2009) (No. 4:07-CV-56-AS).
UnderTitle VII, it is unlawful for any employe to discriminate against an employee for opposing
a practice made unlawful by the Act. 42 U.S.C. § 2000e-3@d. also CBOCS West, Inc. v.
Humphries128 S.Ct. 1951 (2008) (determining thatfon 1981 encompasses retaliation claims).
As the Seventh Circuit has stated, “[A]Jn emplog®y not retaliate against an employee who has
complained about discrimination or othergayment practices that violate Title VIIRacicot v.
Wal-Mart Stores, Inc414 F.3d 675, 678 (7th Cir. 2005). Again, Thomas may proceed under the
direct or indirect method to prove his retaliation claiBmse Metzger v. Ill. State Polid&l9 F.3d
677, 681 (7th Cir. 2008).

Thomas does not satisfy the requirements ahitieect method because he failed to identify



a similarly situated employee who did not engage in statutorily protected activity yet received better
treatment than he ditd.; see Mitchell v. Dutchmen Mfg., In38€ F.3c 746 75C (7th Cir. 2004)

(failure to satisfy any one elemen of the prima facie castdoom: ar employee’ retaliatior claim).
Therefore, the court considers whether Thooaasovercome summary judgment by using the direct
method of proof.

In order to establish prima faciecase of retaliation under thitrect method of proof, a
plaintiff must establish that he: (1) engaged in a statutorily protected activity; (2) suffered a
materially adverse action subsequent to his participation; and (3) there was a causal link between
the adverse action and the protecactivity. Lewis v. City of Chicagid9€ F.3c 645 654-5¢ (7th
Cir.2007) The issue inthis case is whether Thomas has established the requisite causal connection.
In ordel to prove a causal link, “theahtiff is required to show #t the employer would not have
taken the adverse action ‘but for’ the pldirgiengagement in the protected activitiyltKenzie v.

lIl. Dept. of Transp.92 F.3d 473, 483 (7th Cir. 1996).

Again, Thomas did not discuss his retaliaticairols or offer facts in support of the claims
in an attempt to preclude summary judgment. However, the court considers what evidence is
available, including the circumstantial evidenceteglao timing. Fairfield became aware of the
previous lawsuit in November 2006 when it reeel a copy of the EEOC charge which resulted in
Thomas’ September 2007 lawsuit. But Thomas was not terminated until March 19, 2008—Iong
after the EEOC charge and lawsuit were fil@dhe timing of Thomas’ termination after pursuing
litigation does not amount to timirwhich is suspicious enough to establish a causal See
Argyropoulo:v. City of Alton, 53€F.3c 724 73E (7th Cir. 2008 (finding thaithe approximat seven

week interval between the sexual harassment @mi@nd subsequent arrest/termination did not
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represent that rare case where suspicious timing, without more, would carry the day).

Even if the timing of Thomas’ termination w/auspicious, the Seventh Circuit has made it
clear that “[s]uspicious timing alone rarely is scifnt to create a triabissue” and on a motion for
summary judgment “mere temporal proximity is not enough to establish a genuine issue of material
fact.” Cole v. Ill, 562 F.3d 812, 816 (7th Cir. 2009) (citiAgdonissamy v. Hewlett-Packard Co.,
547 F.3d 841, 851 (7th Cir. 20083ke also Sauzek v. Exxon Coal USA, @2 F.3d 913, 918 (7th
Cir. 2000) (reasoning that “other circumstances must also be present which reasonably suggest that
the two events are somehow related to one aripthEhomas has not introduced any evidence to
suggest that his termination stemmed from any catrs than Fairfield’s belief that he falsified
requests for FMLA leave time in violation ofetiWork Rules and/or had accrued too many points
for unexcused absences pursuant to the Attendance. Thomas cannot establish a causal link
between his termination and the protecta/ag under the third prong of the retaliatiprima facie
case.

Because there is insufficient evidence ofliatamn under the direct or indirect methods of
proof, summary judgment is appropriate on Thomas’ retaliation claims.

[11. FMLA Claims

The Family anc Medica Leave Act of 1993 29 U.S.C § 2601 el. sec., entitles any eligible
employersufferinc from a seriou: healtticonditior thairender the employerunabl¢to perforn the
function: of the positior to twelve workweek: of leave durinc eact twelve montt period 28 U.S.C.
8§2612(a)(1)(D) After the period of qualéd leave expires and the employee returns to work, the
employetis entitlec to be reinstate to his or hei formel positior or to ar equivalen positior with

the samcbenefit:ancterms of employmen 28U.S.C §2614(a) The FMLA makes it unlawful for
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ar employe to interfere with, restrain or denythe exercisi of or the attemp to exercisiany FMLA
rights 29 U.S.C §2615(a)(1) anc forbids ar employe from retaliatin¢ agains ar employei who
exerdses FMLA rights. 29 U.S.C. 8§ 2615(a)(2) ¢pibiting discrimination against an individual
whao oppose practice made¢ unlawful by the FMLA); 29 U.S.C. 8 2615(b) (prohibiting
discrimination against persons who participate in or institute FMLA proceedings or inquiries).

The FMLA therefori contemplate botl theories of recovery presumably advanced by
Thomas discrimination/retaliation, requiring proof of discriminatory or retaliatory intent, and
interference/entitlemer requiring only proof thai the employe deniec the employe: his
entitlement unde the Act. Se«Burnet v.LFW,Inc.,472F.3c471 477 (7th Cir. 2006) Kauffman
v. Fed. Express Corf426 F.3d 880, 884-85 (7th Cir. 2005).

a. Discrimination/Retaliation

A plaintiff can avert summary judgment onfBMLA retaliation claim either by proffering
direct or circumstantial evideno&his employer’s discriminatoryotivation, or by establishing that
after taking FMLA leave he was treated less favigrtan other similarly situated employees who
did not take FMLA leave, even though he was performing his job in a satisfactory maswier.

v. Sch. Dist. #7(®23 F.3d 730, 741 (7th Cir. 2008) (citiBgrnett,472 F.3d at 481-82).

Because Thomas has not identified a similarly situated person who did not request FMLA
leave and who was treated more favorably, he must proceed under the direct methot. Seeroof
Hull v. Stoughto Trailers, LLC, 445 F.3c 949, 951 (7th Cir. 2006) (plaintiff must show that after
takinc FMLA leave he was treate(les< favorably thar othel similarly situatecemployee whao did
not take FMLA leave).

Under the direct method, Thomas must present evidence that Fairfield took a materially
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adverse action against him—here, termination—on account of his using FMLA Brereisen
v. Motorola, Inc,512 F.3d 972, 979 (7th Cir. 2008) (citiBgrnett 472 F.3d at 481). Thomas need
not prove that retaliation was tbaly reason for his termination, bbhé may establish an FMLA
retaliation claim by “showing that the protected conduct was a substantial or motivating factor in
the employer’s decision3ch. Dist. #70523 F.3d at 741-42 (citations omitted). “A motivating
factor does not amount to a but-factor or to the only factor, big rather a factor that motivated
the defendant’s actionsld. at 742.

As mentioned, Thomas may use two types adeswce to prove that Fairfield acted with a
discriminatory motivation: direct evidence or circumstantial evidedcle. Dist. #70523 F.3d at
742 (citations omittedjyut seesStone v. City of Indianapolis Pub. Utils. Qi281 F.3d 640, 644 (7th
Cir. 2002)clarified by Gates vCaterpillar, Inc, 513 F.3d 680, 686 (7th Cir. 2008) (finding that
circumstantial evidence is relevant and probative on any of the elements of a direct case of
retaliation) (citingSylvester v. SOS Children’s Vills. of lll., 453 F.3d 900, 902 (7th Cir. 2006);
Treadwell v. Office of Ill. Sec’y of Sta#b5 F.3d 778, 781 (7th Cir. 2006)). Direct evidence is
evidence “which (if believed by the trier of fagt)ll prove the fact in question without reliance
upon inference or presumptiorsth. Dist. #7(623 F.3d at 742Direct evidence generally involves
an admission or a statement by the decisionmaker regarding his discriminatory Iohtent.
Circumstantial evidence “allows the trier of fact itder intentional discrimination by the
decisionmaker.Id. Direct evidence is not required unde threct method of proof; circumstantial
evidence that suggests discrimination, “albeit through a longer chain of inferences,” is sufficient.
Id.

If the plaintiff's evidence is thereafter coadlicted, the case must be tried unless the
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defendant presents unrebutted evidence that he would have taken the adverse employment action
against the plaintiff even if the defendant lackeetaliatory motive; in that event, the defendant

is entitled to summary judgment because he has shown that the plaintiff wasn’'t harmed by
retaliation.Stone 281 F.3d a644;Burnet, 472 F.3d at 481.

It is not dispute( that Thoma: took FMLA leave time and that he suffered termination.
However, Thomas fails to identify any admissadrretaliatory animus, and offers no evidence to
suggest that Fairfield viewed FMLA leave time negatively, discouraged taking leave, made it
difficult to seek leave, or made disparaging comise In fact, despiteaving a history of erratic
attendance and an accumulation of unexcused absences, on more than one occasion Thomas was
approved for twelve weeks worth of FMLA leawvea twelve month period, and was not charged
attendance points for the absences.

The most prominent evidence proffered by Tharns the fact that he was terminatddle
on FMLA leave. But “a temporal sequence analysisot a magical formula which results in a
finding of a discriminatory causeBuie v. Quad/Graphics, Inci366 F.3d 496, 506 (7th Cir. 2004).
Here, temporal proximity is all that Thoma&es on under the direct method, and it does not create
an issue of factBut se¢ King v. Preferrec Technica Groug, 16€ F.3c 887 89¢% (7th Cir. 1999)
(reasonin thaitempora proximity createrar issue of fact where the plaintiff’'s termination occurred
one day after she finished her FMLA leave).

The undispute evidencireveal: that Clark discovere thai Thoma: was schedule for and
appeare as a defendar at criminél proceedings on the same days that he did not work. This
discoventook place aftel Thoma: requeste FMLA leavetime. The fact that Fairfield terminated

Thoma: while on leave canno be sufficient to establisl cauwation becaus thest action: dc not

14



suggest that Fairfield was acting under a prohibited an Cracccv. Vitran Exp. Inc., 55¢ F.3d

625 634 (7th Cir. 2009 (dischargini ar employer wher he returns from FMLA leave due to
performanc problem: discovere while the employe«was on leave canno be sufficieni evidence

to establis| causatior otherwist the employe would be forcec to employ a substandal employee
afteithe FMLA leave conclude or risk facing liability). In this case, after discovering that Thomas
twice took FMLA leave when he was scheduled to appear in court, Clark and Mills were led to
believethai Thoma:hac falsifiedhis FMLA leaverequestanchacaccumulate enouglattendance

points to substantial his termination. See id. Even if such a belief was mistaken, which is all
Thomas’ evidence tends to establish, it would still constitute a nondiscriminatory reason for the
adverse employment action and would preclude Fairfield’s liabiiit /.

Although Thomas has evidence of a close temE@quence, no reasonable jury could infer
simply from this circumstantial evidence tfi@omas’ use of FMLA leave time was a motivating
factor in Fairfield’sdecision to fire himSee SauzeR02 F.3d at 918. Accordingly, Thomas’ FMLA
claim for discrimination/retaliation does not survive Fairfield’s summary judgment motion.

b. Interference/Entitlement

Thomas alleges that Fairfialtterfered with his rights under the FMLA by firing him instead
of granting leave du&ee29 U.S.C. § 2615(a)(1) (“It shall be unlawful for any employer to interfere
with, restrain, or deny the exsse of or the attempt to exercise, any right provideBurneti v.
LFW.Inc.,472F.3c471 477 (7th Cir. 2006). The issue in Thomas’ case is whether he was abusing
his leave or whether Fairfield interfered with his rights when it fired him.

To makeout a claim for interference Thoma: mus show thai he is ar “eligible employee,”

29U.5.C §2611(2) whatookleave “for theintende(purposiof theleave,’ 29U.S.C §2614(a)(1),
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anc whon the employe then denied a benefit asresult of that leave, 29 U.S.C. 88 2614(a)(3),
2615(a)(1) Vail v. Raybestc Prods Co, 53& F.3c 904 90¢ (7th Cir. 2008) Accordingly an
employe car defea ar interferenc claim by showing amon¢ othel things thai the employe«did
noitake leave “for the intende(purpose. Id. (citing Crouct v. Whirlpool Corp. 447 F.3c 984 986

(7th Cir. 2006) (“[A]n employer is under no obligation to reinstate an employee who misuses
disability leave.”)) The Seventh Circuit has “interpreted this to mean that an employer has not
violated the FMLA if it refused to reinstate employei based on an ‘honest suspicion’ that [the
employee] was abusing [his] leav Id.

Fairfield meets this showing. Knowing of Thasi past criminal behavior, Fairfield
investigated Thomas’ March 12 absence and FMLA leave request by accessing the state court’s
online docket. Fairfield discovered from the dot¢kat Thomas was originally scheduled to attend
a criminal sentencing on that day, which was then postponed after Thomas had requested FMLA
leave. With the court hearing continued torbhal8, Thomas went to the doctor’s office on March
17 for his hypertension (which Fairfield was rotare of at the time). The evidence does not
indicate that Thomas received any type of mediedification while at this appointment, let alone
one that Fairfield was aware of at the time. When Thomas again requested FMLA leave on March
18, Fairfield again accessed the court docket attem&s failed to show up at work. The docket
confirmed Thomas’ appearance at the senteraeaging, during which time he was scheduled to
be at work. This information was sufficient tegiClark and Mills “honest suspicion” that Thomas

was not using his leave “for the intendedpmses,” thereby resulting in his terminatfd®ee Vail

“The court recognizes that subsequent to the decision to terminate, uncontested evidence
reveals that Thomas again requested FMLA leave on March 19 and did not work that day, but
instead appeared in person at the Tippecanoe County Community Corrections Facility. (Clark
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533 F.3d at 909-1(bui cf. Weime v. Hondz of Am Mfg., Inc., 200¢ WL 242164{(S.D. OhicJune
12,2008) (denying summary judgment based on a sloppy and incomplete recor presented
several questions of fact, including a questiotoaghether the employer actually held an honest
belief that the employee was engaging in dishonest cc in contraventio of compan: policy).
After his termination Thoma: produce: a medica certificatior datec Marck 21, indicating
thal he neede medica leave to excus: his previou: absence Despite the doctor’s certification
providing the informatior neede to satisfy the statute se¢ 28 U.S.C § 2613(b) 29 C.F.R. §
825.306(b’ it doe«nol creatia genuintissue of fact as to Fairfield’s hones belief tha Thoma: was
takinc advantag of the systen in ordel to handle¢ his criminal matters Se« Simpson v. Office of
Chie’Judgeof Cir. Ct. of Will County, 55€F.3c¢ 706 714 717 (7th Cir. 2009 (ar employe:cannot
avoic summar judgmen where the employe:failed to dispute the reasoi for the termination) As
a resul of Fairfield’s uncontestd “honest suspicion,” no violation of Thomas’ rights under the

FMLA occurred and summary judgment is proper.

CONCLUSION
By not providing any facts in support of his racial discrimination claims, or his retaliation
claims baser on the formei lawsuit he filed agains Fairfield, Thoma: essentiall abandone these
claims In any event, having reviewed the record and viewing the facts in the light most favorable
to Thomas he canno establis| that similarly situate(lunprotecte employtes were treated more

favorablythar he was treated nor car he show a casue connectiol betweel his terminatior anc his

Aff., 1 41-42).
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raceor his history of claims agains Fairfield. His failure to establish specific facts (under either the
indirect or direct method of proof) showing that there is a genuintissue for trial as to his Section
1981 and Title VII claims, mandates summary judgment.

Sc too, Thomat is unable to produce evidenc: thal Fairfield terminate him on accoun of
hisusinc FMLA leavetimetowhichhewasentitled The undisputed facts show that despite having
manyunexcuse absence throughou histenure, Thomas was frequently granted FMLA leave time
until Fairfield honestly suspected him of using thme to attend criminal proceedings. Thomas’
use of FMLA leave time was not a motivating fadtmrhis termination. Any claim that Fairfield
engaged in unlawful retaliation under the FMLAirderfered with FMLA leave which Thomas was
entitled to, fails as a matter of law.

Based on the foregoing, defendant Fairfihufacturing Company’s motion for summary
judgment on plaintiff Franshon Thomas’ complainGRANTED (dccket at 16). The Clerk is
directed to enter judgment in favor of the Defendant.

SO ORDERED.
DATED: Decembe 15, 2009
s/William C. Lee

WILLIAM C. LEE, JUDGE
UNITED STATES DISTRICT COURT
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