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United States District Court
Northern District of Indiana
Hammond Division
ErnestAlbiero,
Raintiff,

CaséNo.4:11-CV-15-JVB
V.

The Town of Goodland, Indiana,
an Indiana Municipal Qporation, et. al.,

Defendants.
OPINION AND ORDER
A. Background

On February 16, 2011, Plaintiff Bst Albiero sued the Towsf Goodland, Indiana, and
Jason Smiley alleging, among othengs, that Defendants illegalgearched Plaintiff's property
located at 302 North Newton Street and 317 Bdlgwton Street in th€own of Goodland in
violation of the Fourth Amendment to the itéd States Constitution. Specifically, Plaintiff
alleges that Defendant Smiley'sasch of Plaintiff's propertiewas not conducted pursuant to a
valid warrant.

On August 18, 2011, Defendants moved fonsary judgment allegg that no illegal
search occurred as a matter of law. Ri#ifiled his response on September 14, 2011, and
Defendants replied on September 21, 2011. Inection with Defendants’ Motion for Summary
Judgment, Defendants moved to strike the affidafJerry Berard (DE 115), and Plaintiff filed

a motion for sanctions (DE 103).
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For the following reasons, Plaintiff's Motidor Sanctions is dead, Defendants’ Motion
to Strike the Affidavit of Jerry Berard granted, and DefendaMotion for Summary

Judgment is granted in part and denied in part.

B. Summary Judgment Standard

A motion for summary judgmembust be granted “if thpleadings, depositions, answers
to interrogatories, and admissionsfid@, together with the affidats, if any, show that there is
No genuine issue as to any matef@at and that the moving paiig/entitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). Rule 56i@jther requires the entry of summary judgment,
after adequate time for discayeagainst a party “who fails tmake a showing sufficient to
establish the existence of an element essentthbtqgarty’s case, arah which that party will
bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).

A party seeking summary judgment bears the initial responsibilityfaiming a court of
the basis for its motion and identifying thosetjmors of the pleadings, depositions, answers to
interrogatories, and admissions on file, togethign the affidavits, if any, which it believes
demonstrate the absence of awgae issue of material fac@elotex 477 U.S. at 323. the
moving party supports its motion for summary judgingith affidavits or other materials, it
thereby shifts to the non-moving pathe burden of showing that @&sue of material fact exists.
Keri v. Bd. of Trust. of Purdue Unjv58 F.3d 620, 628 (7th Cir. 2006).

Rule 56(e) specifies that once a propsupported motion for summary judgment is
made, “the adverse party’s respanse affidavits or as otherwig@ovided in this rule, must set
forth specific facts to establish that there geauine issue for trial.” Fed. R. Civ. P. 56(e).

In viewing the facts presented on a motiondommary judgment, a court must construe



all facts in a light most favorédto the non-moving party and dral legitimate inferences and
resolve all doubts ifavor of that partyKeri, 458 F.3d at 628. A courtisle is not to evaluate

the weight of the evidence, to judge the credibility of witnesses, or to determine the truth of the
matter, but instead to determine whether¢hs a genuine isswof triable factAndersorv.

Liberty Lobby 477 U.S. 242, 249-50 (1986).

C. Defendants’ Motion to Strike
The Court grants the Defendants’ Motion to Strike the Affidavit of Jerry Berard (DE
115). To support Plaintiff's re@nse to Defendants’ Motion f@ummary Judgment, Plaintiff
relies, in part, on the Affidavit of Jerry Bedadated August 27, 2011. Berard’s affidavit states
only that an unidentified thirparty attributed out ofourt statements to Smiley:
4. While there an unnamed female ingpetold me and Mr. Albiero that
[s]he herself as a public health iespor and Jason Smiley did in fact
inspect Mr. Albiero’s property, iduly of 2010, and did so without a

warrant.

5. That she said to me that she dadon looked into the windows close up,
walked around the property tdehe doors by knocking and doorknob.

6. That she said she and Jason ewvend a bucket in the back yard[,] which
she said someone had defecated in.

7. She admitted that she was aware of the need of a search warrant and
informed Jason Smiley of this, howarwshe went along with Jason Smiley
as he assured her thawis [his] jurisdiction.
(Berard Aff. § 4-7.)
Berard’s affidavit contains statements, whare inadmissible hearsay and thus may not
be considered for purposes of the motionsiemmary judgment. Federal Rule of Civil

Procedure 56(c)(4) requires affidavits suppayt motion to set out facts that would be

admissible in evidence:



An affidavit or declaration used toggport or oppose a motion must be made on
personal knowledge, set out facts thatld be admissible in evidence and show
that the affiant or declarant isropetent to testify on matters stated.
“It is the policy of Rule 56 to allow the affavit to contain evidentiary matter, which if
the affiant were in court and testifying on the witness stand, wouddiinéssible as part
of his testimony.’Am. Security Co. v. Hamilton Glass.C254 F.2d 889, 893 (7th Cir.
1958).

In this case, Berard’s statementgparagraphs 4 through 7 of his affidavit
constitute inadmissible hears#s a result, these statements may not be considered for
purposes of this motion for summary judgment.

Hearsay is a statement, other than imaele by the declarant while testifying at
the trial or hearing, offered fmove the truth of the mattersasted in the statement. Fed.
R. Evid. 801(c). A statement can include natvad conduct of a peon, if the person
intends it as an assertion. Fed. R. E8i@ll(a). Federal Rule of Evidence 805 similarly
bars an out-of-court statement that itselfitains another out-ofetrt statement, unless
each level of statements conforms with s@xreeption to the hearsay rule. Fed. R. Evid.
805. In his affidavit, Jerry Berard statady that “an unnamed female inspector” made
an out-of-court statement to both Berand #laintiff offered to prove that Smiley
conducted an unlawful search of Plaintiff ©perties. This testimony is hearsay within
hearsay that does not meaydearsay exception or exemption and thus is inadmissible

under Rule 56(c)(4).



D. Motion for Sanctions

The Court denies Plaintiff's Motion for Sanctions (DE 103). Plaintiff alleges that
Defendants’ Reply in Support of their kiten for Summary Judgment (DE 58) was a
“frivolous document” and thus Rule 11 séons are warranted. To determine whether
Rule 11 sanctions are warranted, the cowrst “undertake an objective inquiry into
whether the party or his counsel sholddre known that his position was groundless.”
CUNA Mut. Ins. Soc'y. v. Offiée Prof'| Emp. Int’l Union, Local 39443 F.3d 556, 560
(7th Cir. 2006).

Rule 11 provides two grounds for the imposition of sanctions. The first is
included in the “frivolous clause,” and thecend is in the “improper purpose clause.”
Fred A. Smith Lumber Co. v. EdidB45 F.2d 750, 752 (7th Cir. 1988). Under the
frivolous clause, a party, or the attorrmrepresenting the party, must only make a
reasonable inquiry into the facts and lavevant to any pleading. The improper purpose
clause simply ensures that a motion, pleadingeply will not be used for purposes of
delay, harassment, or increasing sastlitigation. Fed. R. Civ. P. 11.

In this case, Defendants’ Reply filedSupport of their Motion for Summary
Judgment simply reinforced or clarified p@rgiready made in the Motion for Summary
Judgment. Additionally, Defendants’ Replietl in Support of the Motion for Summary
Judgment is specifically authorized by RG& 1(c) of the Local Rules of the United
States District Court for the Northern Distraftindiana. The filing of a document, which
is specifically authorized and allowed by tides cannot be said to have been used for
the purposes of causing delay, harassnoenhcreasing the &bs of litigation.

Consequently, an award of sanctiemaot warranted in this case.



E. Material Facts

As relevant to Plaintiff's claims, the factaken in the light most favorable to Plaintiff
are as follows:

Plaintiff owns two parcels of property, ssidential property @02 North Newton Street
and a commercial property at 317 South Nev@tmeet in the Town of Goodland, Indiana
(“Plaintiff's properties”) (Tr.41). In July 2010, the Town of Goodland received complaints
regarding the condition of Plaiffts properties (Tr. 41). Folloimg these complaints, Defendant
Smiley, the Unsafe Building Inspector for the Toassessed the exterwirPlaintiff's property
at 302 North Newton (Tr. 64—65, 70).

Smiley observed severe foundational problevitk the building icluding unfinished
walls, dislodged bricks, spray foam and rags usdiéunof mortar in seval areas to fill cracks,
unfinished walls with stud exposures to outsatlaments and exposed electrical wires (Tr. 43—
45). He also saw trash addbris surrounding the propertg. Smiley conducted his exterior
observations of the premises from the citgestr adjacent vacant property, and also from a
neighbor’s driveway (Tr. 64—65).

The Affidavit of Michael Van Etten confins that in July 2010, Smiley observed
Plaintiff's property at 302 North Newton (Van Hitéff. § 4). While sitting in his vehicle on a
side street, Van Etten saw all®miley’s actions (Van Etten Aff] 6). Van Etten testified that
Smiley walked to the front door of Plaintifffgoperty and knocked. Smiley then tried to open
the door and found that it was secure. VanrEdiso stated that Smiley walked around the
building, looking into the windows as he weMan Etten described that Smiley went to the

back door, knocked on it, and found it secured. Finally, Van Etten noted that Smiley looked



under the rear porch of the residence and atantacation on the property (Van Etten Aff. § 7—
10). Inits entirety, Van Etten’s testimony ciomfs that Smiley never entered Plaintiff's
premises; rather, Smiley conducted all of his olest@yns from areas open to the general public.

Following his observations, Smiley made imi$ial assessment and sent a letter to
Plaintiff on July 20, 2010, for consent to inspéh& property to determ@nwhether the structure
was an unsafe building under the Indiana Un8afiéding Law (DE 1; EX. 4). Smiley informed
Plaintiff that if Plaintiff did not consent to the inspectibe, would seek a warrant from the
Newton Circuit Court pursuant to Indiana Cdkction 36-7-9-16 andeh forcibly enter the
property to complete his inspgemn (Tr. 42). Plaintiff responded in a letter dated July 29, 2010,
and did not consent to the irespiion (DE 134; Ex. 2). In the ise letter, Plaintiff informed
Smiley that he would be out of the countryidgrSeptember and October 2010, and stated that
he would return sometime around the begig of November (DE 134; Ex. 2).

Because Plaintiff did not consent to thepaction, Smiley petitioned the Newton Circuit
Court for the warrants authorizing him to inspelzintiff’'s properties (Tr. 42). Judge Jeryl F.
Leach signed and granted the Inspection WasrantSeptember 30, 2010 (DE 134; Ex. 3). Itis
undisputed that Smiley served the warrants byitgpa copy at the premises (Tr. 70). Smiley
also mailed a copy of the warrantPlaintiff's last known addss, an out-of-state post office
box, on October 1, 2010.

Acting pursuant to these warrants, Smileypiacted Plaintiff's properties. At the
conclusion of his inspection, Smiley issuedirsafe Building Order dated November 15, 2010,

requiring Plaintiff to remove #hunsafe buildings (Tr. 62).



F. Discussion

Plaintiff first argues that, in July 2010, 8@y searched Plaintiff's property at 302 North
Newton without a warrant, in violation of the FouAmendment. Plaintiff also alleges that later,
Smiley inspected Plaintiff's properties at 38@rth Newton and 317 South Newton pursuant to
an invalid warrant, thereby vidlag again Plaintiff's Fourth Ameatment rights to be free from
unreasonable searches and seizures. Plaiatiteads that Smiley’s search of Plaintiff's
properties was not conducted pursuant tolia vearrant because the warrants were not
personally served within the meaning of Indiadode Section 36-7-9-1Blaintiff argues that
Smiley’s actions of leaving copies of the wateaat Plaintiff's property and mailing them to

Plaintiff are insufficient to @nstitute personal service undadiana Code Section 36-7-9-16.

(2) Fourth Amendment
(@) Smiley’s Initial Observation

Plaintiff first argues that Smiley’s initial obsvation of his property at 302 North Newton
violated Plaintiff's Fourth Amendment rightsdaeise it was not conducted pursuant to a warrant.
The Court finds that Smiley did not violate Plaintiff’'s Fourth Amendment rights when he
initially observed Plaintiff§ property at 302 North Newton.

The Fourth Amendment protectie right of the people to b&ecure in their persons,
houses, papers and effects, agaimseasonable searches and seizutés’Constamend. IV.
In determining whether a plaintiff suffered ahation of a constitutional right under the Fourth
Amendment, the Court mustalgze whether the Smiley’s condweas “reasonable” within the

meaning of Fourth Amendmer@raham v. Connqr490 U.S. 386, 395-96 (1989).



Although the Fourth Amendment protectsqmns against unreasable government
searches and seizures, there is no Fourth Amendment protection against observation by public
officials of what is obseable by the general publiklarshall v. Barlow’s, Ing 436 U.S. 307,

315 (1978). “If an article is adady in plain view, neither itsbservation nor its seizure would
involve any invasion of privacyHMorton v. California, 496 U.S. 128, 133 (1990). Furthermore,
the mere fact that the area subjected to therghtion is within the atilage, does not transform
a warrantless observation iraa unconstitutional searcBalifornia v. Ciraolg 476 U.S. 207,
213 (1986).

Defendants are correct that Smiley’s inibéservation of Plaintiff's property at 302
North Newton did not violate Plaintiff's Failr Amendment rights. Smiley’s testimony
establishes, and Plaintiff'sitmess Michael Van Etten’s affigda confirms, that in July 2010,
Smiley entered upon and observed only areasamhtif's property which were open to the
public, areas in which Plaintiff hatb reasonable expectation of privacy.

Specifically, while sitting in his car on a sidzeet, Van Etten saw Smiley walk to the
front door of Plaintiff’'s propeyt and knock. Next, Smiley trigd open the door and found that
it was secure. Smiley walkedoamnd the building, looking into the windows as he went. Smiley
went to the back door, knocked on it, and foursidured. Finally, Smiley looked under the rear
porch of the residence andaatother location on the propgefVan Etten Aff. § 7-10). Van
Etten’s testimony confirms that Smiley never erddP&intiff's building; rather, Smiley visually
conducted all observations from areas that easgly accessible and open to the general public.
He did not stray into any area from which thegml public was exclude&urthermore, even if
Smiley trespassed on Plaintiff'sqmerty, the Seventh Circuit hescognized thad trespass does

not itself constitute an illegal sear@ee United States v. Tol&68 F.3d 530, 532 (7th Cir.



2001) As a result, Plaintiff's Fourth Amendnieights were not violated when Defendant
Smiley initially observed Plaintiff's premises2@2 North Newton. Therefore, the Court grants

Defendants’ Motion for Summgaidudgment on this issue.

(b) Validity of the Inspection Warrant

In addition to arguing that Smiley’s initigearch of Plauiff's 302 North Newton
property violated Plaintiff's Fourth Amendmaemghts, Plaintiff also contends that Smiley’s
inspection of the properties conducted purst@athe Inspection Warrants was unreasonable.
Plaintiff contends that the $pection Warrants were invaliddsise they were not properly
served on Plaintiff.

Warrantless searches are per se unreagomathin the meaning of the Fourth
Amendment absent exigent circumstanétston v. California, 496 U.S. 128, 143-44 (1990).
A private property may not be entered to skar effect a seizure without a warradbldal v.
Cook Cnty 506 U.S. 56 (1992). In this case, if Smikegearch of Plaintiff's properties were
conducted pursuant to a valid weamt, Plaintiff's Fourth Amendent rights were not violated.
Therefore, this Court must determine whether Smiley’s search was conducted pursuant to a
validly executed warrant.

Indiana Code Section 36-7-9-16 governs #saiances of proper wants in this case.
This section provides that,ah owner of a structure building refuses inspection, the
inspection officer may obtain an inspection warrant in order to determine if the building is
unsafe:

(a) If the owners or those in posseasof a building refuse inspection, an

inspection officer of the enforcementtlority may obtain amspection warrant

from any court of record ithe county in which the buiikg is located in order to
determine if the building ian unsafe building . . .

10



(c) A warrant issued under this sectiervalid for only forty-eight (48) hours

after its issuance, must personally servedpon the owner goossessor of the

building, and must be return&dthin seventy-two (72) hours.
Id. (emphasis added).

It is undisputed that Smiley served the watsaby leaving them a&laintiff’'s property
and by mailing them to Plaintiff. However, besa Indiana Code Seati@6-7-9-16(c) requires
that a warrant must be “personally serupdn the owner or possessor of the building,” the
validity of the warrant hinges on whether Smiley’s service constituted personal service.

Plaintiff and Defendants concede that Indi@uale Section 36-7-9-16 does not define the
term “personally served.” Plaintiff contendsittfsmiley did not personglkerve the warrants as
required under the statute when he left them at Plaintiff’'s properties aled them to Plaintiff.
Rather, Plaintiff argues that “personally servertans to physically see the individual in
person. On the other hand, Defendants argue tbhtsarvice is sufficierds a matter of law.

Defendants argue that to ascertain the nmgaof “personally serve,” the Court must
apply the rules of statutorgiterpretation. Defendants contend that, under Indiana law, the
principle rule of statutory interpretation is tla¢ Court must construe two pieces of legislation
that apply to the same subjecttteaas harmoniously as possiliiécCabe v. Comm’n. Dept. of
Ins., 949 N.E.2d 816, 820 (Ind. 2011). Defendants atigaebecause IndianCode Section 36-
7-9-16 does not define “personalierve,” the Court must look tbe remainder of the Indiana
Unsafe Building Law to ascertain the meaningparsonally serve.” Under the Indiana Unsafe
Building Law, the only other sectiahat discusses personal seevig Indiana Code Section 36-

7-9-25 which specifies four rtteods for serving notices:
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(a) Notice of orders, notice of continued hegs without a specified date, notice of a
statement that public bids are to be &etd notice of claims for payment must be
given by:

(1) sending a copy of the order or statentgntegistered or certified mail to the
residence or place of business or employnoétite person to be notified . . . .;

(2) delivering a copy of the order statement personally the person to be notified;
(3) leaving a copy of the order or statemerthatdwelling or usual place of abode of
the person to be notified and sendindfibst class mail a copy of the order or

statement to the last known addregghe person to be notified; or

(4) sending a copy of the order or staent by first class mail to the last
known address of the person to be notified.

Id. (emphasis added).

Consequently, Defendants argue thahaanonize the requirement that a warrant
be “personally served” on the ownerpmssessor of a building under Indiana Code
Section 36-7-9-16 with the meining sections of the Indiana Unsafe Building Law, the
Court should hold that leaving a copy o thrder or statement at the premises and
sending a copy by first class mail to Plaingf6ut-of-state post office box was, indeed,
personal service.

Defendants’ argument is misplaced. The prinratg of statutory corguction is that all
words must be given their “plain and ordinamganing unless otherwésndicated by statute.”
Chambliss v. Statg46 N.E.2d 73, 77 (Ind. 2001). In this eathe statute is clear: “A warrant
issued under this section is valid for only yeeight (48) hours after its issuance, must be
personally servedpon the owner or possessor of the hngdand must be returned within
seventy-two (72) hours.” Ind.ddle § 36-7-9-16. Indeed, whena@xining Indiana Code Section
36-7-9-16(c) in light of what is provided indiana Code Section 36-72%, it is clear that to

effectuate personal servicethis case, Smiley had to physically serve Plaintiff in person.
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Indiana Code Section 36-7-9-25(a) lists faways that service may be accomplished for
“[n]otice of orders, notie of continued hearings without aesffied date, notice of a statement
that public bids are to be letnd notice of claims for paymentd. However, unlike Indiana
Code Section 36-7-9-25, whichtBsout four ways that senganay be effectuated—one of
which is througlpersonally servinghe individual—Indiana Cod8ection 36-7-9-16(c) provides
only that an individual must Bpersonally served.” It does hdescribe that service may be
completed in any of the other ways listedndiana Code Section 36-7-9-25(a). To find that
“personally serve” under Indiana @® Section 36-7-9-16(c) alloveervice to be effectuated by
any of the four ways provided in Indianadg Section 36-7-9-25, would make it redundant for
Indiana Code Section 36-7-9-25list four various ways of effegating service, one of which is
throughpersonally servinghe individual. As a result, thiSourt finds that Defendant must
physically serve the warrant on Plaintiff undiediana Code Séion 36-7-9-16(c).

Although the relevant statute provides tR&intiff must bepersonally served,
Defendants argue that personal g&rn this case, in the cat of delivering the inspection
warrant to Plaintiff in person, vganade problematic by the totality of the circumstances. To
support this position, Defendants argue thabihilings were abandoned and that the only
address for the Plaintiff was an out-of-statest office box (DE 134; Ex. 1). Defendants also
note that Plaintiff had advised Smiley thatinguld be out of the country at the time the
inspection warrants were issued (DE 134; Exli2essence, Defendants argue that exigent
circumstances existed for the seao€lthe properties. This isreew argument and one best left
for the jury. Consequently, this Court finds tlsabiley’s inspection of Plaintiff’'s property was
not conducted pursuant to a valid warranif ass not personally served on Plaintiff.

Therefore, as to this issue, the Coumide Defendants’ Motion for Summary Judgment.
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(©) The Town of Goodland’s Liability

Count Il of Plaintiff's complaih alleges that the Town @oodland may be held liable
under § 1983 for the actions of Defendant Smiley, uadespondeat superitireory of liability.
However, the Town cannot be held liable onlthsis of respondeat supmrstemming from the
actions of Defendant Smiléy Rather, a municipality can be liable under § 1983 only if the
municipality itself, through a picy or custom, deprives someoathis or her constitutional
rights.Monell v. Dept. of Soc. Servs. of the City of N\d86 U.S. 658, 694 (1978).

In this case, Plaintiff has fadeo raise a genuine issue ofteraal fact to support that the
Town may be held liable under § 1983. Aside fralilaging that the Town may be held liable on
a theory of respondeat superior, which it canna@in@ff contends that the Town may be held
liable for its failure to train Defendant Smiley. Wever, Plaintiff only alleges that, “Smiley has
no formal or informal training as a building inspectand that this is deliberate and conscious
choice [by the Town]” (Pl.'s Compl. § 17). The bassertion that Defendants failed to provide
adequate training and the mere feett Plaintiff is alleged to & suffered constitutional injury
is not enough to establish a gamudispute of material faotgarding Town'’s liability under
§ 1983. Moreover, Smiley has received formairing regarding his job duties as Building
Inspector. Smiley stated that he goes to “clessea monthly basis witie state” that are
offered by the State of Indiana where he lealmsut various types of residential, commercial
and Indiana building codes (Tr. 2®)laintiff's conclusory allegeon of the Town'’s failure to
train Smiley is not enough to raise a genuineasgumaterial fact tgurvive summary judgment

as to the Town'’s liability under § 1983.

! The Court is puzzled as to why Defendants’ counsel treats the Town of Goodland and Defendant Smiley as

one and the same for liability purposes as to the illegatiseand seizure claim presented in Count Il of Plaintiff's
Complaint.
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Conclusion

The Court:
e Grants the Defendants’ Mot to Strike (DE 115).
e Denies Plaintiff's Motion for Sanctions (DE 103).

e Grants in part and denies in part Defendants’ Motion for Susnthadtgment (DE 58).

SO ORDERED on January 3, 2012.

S/ Joseph S. Van Bokkelen
JOSEPHS. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE
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