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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION AT LAFAYETTE
MARTHA SWARTHOUT, )
individually and on behalf of other similarly )
situated individuals, )
Plaintiff, )
)
V. ) CAUSE NO.: 4:11-CV-21-PRC
)

RYLA TELESERVICES, INC., )
Defendant. )

OPINION AND ORDER
This matter is before the Court on andpposed Motion to Seal [DE 121], filed by the

parties on October 24, 2012. Thetmws in this matter have entered into a proposed settlement
agreement resolving the collective action Plaintiéfaims in this case. The agreement contains a
confidentiality provision prohibiting the public disclaswof its terms, the disclosure of which, the
parties argue, could undermine pending settlements in other actions and reveal Ryla’s confidential
business information. The parties argue thahgtlerms of the settlement agreement therefore
constitute confidential information that should be sd&l Mot., p. 1. The parties ask that the Court

seal (1) the Declaration of David E. Schiegr in Support of the Parties’ Joint Motion for
Settlement Approval and its three attached exhibits, which are the Settlement Agreement, a list
showing the allocation of settlement payments to individual plaintiffs under the agreement, and a
copy of the Confidential Notice of Settlement thas sent to opt-in Plaintiffs, as well as (2)
Plaintiffs’ Unopposed Motion for Attorneys’ Feagad its accompanying papers, which include a
memorandum in support, a Declaration of Davi&&hlesinger in Support of Plaintiffs’ Unopposed
Motion for Attorneys’ Fees and Litigation Expenses, and a certificate of service.

The Joint Motion for Settlement Approval and the Memorandum in Support have not been
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filed under seal.

Plaintiff Martha Swarthout filed her Congint on April 13, 2011, alleging that Defendant
Ryla Teleservices, Inc. (“Ryla”), a call-centasmpany, violated the Fair Labor Standards Act
(“FLSA”) by failing to pay employees “for sonm all of the time worked that occurred before
and/or after their scheduled shift.” Ryla dmhithese allegations. On August 5, 2011, Plaintiff
Swarthout and the opt-in Plaintiffs filed a Matito Certify the Class, which Ryla opposed. On
December 12, 2011, the Court granted the Motion to Certify the Class and certified this case as a
collective action under 29 U.S.C. § 216(b). The parties then engaged in settlement negotiations with
a private mediator. In May 2012, the parties filed a Joint Motion to Stay Pending Settlement
Approval, which the Court grarde The parties have now reached a settlement and have filed a
Joint Motion for Settlement Approval as well as tither supporting documents the parties seek to
have sealed as requested in the instant motion.

Northern District of Indiana Local Rule 5-3 provides, “No document will be maintained
under seal in the absence of an authorizing staDatert rule, or Court order.” N.D. Ind. L.R. 5-
3(a). In the memorandum in support of the instant motion, the parties recognize that the Seventh
Circuit Court of Appeals has held that, althoughehsm general presumption that judicial records
are public, that presumption “can be overridden” by “the property and privacy interests of the
litigants . . . if the latter interests predominatéhia particular case” such that “there is good cause
for sealing a part or the whole of the record.” Mem., p. 4 (quditigens First Nat'l Bank v.
Cincinnati Ins. Cq.178 F.3d 943, 945 (7th Cir. 1999); citimgane U.S., Inc. v. Plazek:09-CV-
338, 2011 U.S. Dist. LEXIS 141864 (N.D. Ill. Dec. 9, 2011)).

However, the parties do not acknowledge the strict position the Seventh Circuit has taken



regarding requests to seal documents from the prddard. “Any step that withdraws an element
of the judicial process from public view makes #nsuing decision look more like fiat and requires
rigorous justification” by the CourtHicklin Eng’g, L.C. v. Barte]l439 F.3d 346, 348 (7th Cir.
2006). A motion to file documents under seal njustify the claim of secrecy, analyzing the
applicable legal criteriaSee Citizens FirstL78 F.3d at 945ee also, e.g., Cnty Materials Corp.

v. Allan Block Corp.502 F.3d 730, 740 (7th Cir. 200Baxter Int’l v. Abbott Labh.297 F.3d 544,

547 (7th Cir. 2002)tJnion QOil Co. v. Leavell220 F.3d 562, 568 (7th Cir. 2000). Hincklin, the
Seventh Circuit Court of Appeals reminded thhag “insisted that litigation be conducted in public
to the maximum extent consistent with respegtrade secrets, the identities of undercover agents,
and other facts that shaube held in confidence. This means that both judicial opinions and
litigants’ briefs must ben the public record, if necessary in parallel versions—one full version
containing all details, and another redacted version with confidential information omitted.” 439 F.3d
at 348 (internal citations omitted).

Notwithstanding the parties’ agreement, tkeeidion of whether good cause exists to file a
document under seal rests solely with the Co8ee Citizens First Nat'| Bank78 F.3d at 945
(“The determination of good causannot be eluded by allowing therpies to seal whatever they
want, for then the interest in publicity will go unproted unless the media are interested in the case
and move to unseal.”). Good cause may exiseiftthcuments are sealed in order to maintain the
confidentiality of trade secrets, privilegaaformation, including documents covered by the
attorney-client privilege, and other non-fiaiinancial and business informatioSee Baxter Int|
297 F.3d at 54@yletavante Corp. v. Emigrant Sav. Baho. 05-CVv01221, 2008 WL 4722336, at

*9-10 (E.D. Wis. Oct. 24, 2008). Trade secretgiafened as any information that derives economic



and competitive value from not generally being known and is subjected to reasonable efforts to
maintain its secrecySee Cook Inc. v. Boston Scientific Cog86 F.R.D. 244, 247-48 (S.D. Ind.
2001). Documents are covered by the attorneygtiavilege when they contain communications

that have been made in confidence between a laanger client or the client’s representative, in
connection with the provision of legal servicéiited States v. BDO Seidman, L14P2 F.3d 806,

815 (7th Cir. 2007).

Rather, the parties cite decisions from other federal district courts outside of the Seventh
Circuit that have permitted FLSA settlements and related documents to be filed under seal.
Seventeen of the twenty-one cited orders appdae tdecisions that are not available in Westlaw
or Lexis, and the parties have not attached a abinese decisions as required by Northern District
of Indiana Local Rule 7-1(f); thus, the Court does not consider th@fthe four decisions that are
available on Westlaw or Lexis, only one is from a District Court within the Seventh Circuit;
however, it is not an FLSA case and is cited only for the proposition that inclusion of trade secrets

or similarly sensitive business information iml@cument justifies granting a motion to seal that

! The following decisions that do not appear in Westiaexis are cited, but no copy of these decisions is
attached to the instant motion or memorandum. It is uneleather these are simply minute orders entered as text on
the docket or whether the docket entry nuralsepresent an attached written order.

(Page 5)Beasley v. GC Servs., LRo. 09-CV-1748, ECF No. 196 (E.D. Mo. Oct. 4, 20Trres v. Ttoal
Facility Servs., LLCNo. 10-CV-1831, Order, ECF No. 11 (N.D. Ga. Oct. 27, 2@ib)ey v. Alfa Mutual Ins. CaNo.
09-C-164, Order, ECF No. 26 (N.D. Ga. Sept. 8, 20Af@cis v. Metals (USA) Plates & Shapes Se., Mo. 07-CV-
222, Order, ECF No. 32 (S.D. Ala. Aug. 20, 2007).

(Page 6):Tarver v. AT&T Mobility, LLCNo. 11-CV-408, Order, ECF Doc. No. 20 (E.D. Va. Nov. 22, 2011);
Hughes v. Verizon Servs. Org., Indo. 11-CV-430, Order, ECF Doc. No. 40 (E.D. Va. Nov. 21, 2011).

(Page 75immons v. Enter. Holdings, In&lo. 10-CV-625, Order, ECF No. 148 (E.D. Mo. Dec. 2, 2011).

(Page 8-9)Gandhi v. Dell, Ing.No. 08-CV-248, Order, ECF No. 251 (W.D. Tex. May 26, 20B&json v.
Asurion, LLG No. 10-CV-526, Order, ECF No. 116 (M.D. Tenn. Apr. 21, 20D&)ynovish v. AT&T Operations, Inc.
No. 09-CV-15, Order, ECF No. 287 (W.D. Mo. Feb. 7, 20Bi3hop v. AT&T Corp.No. 08-CV-468, Settlement
Agreement, ECF No. 251 (W.D. Pa. Nov. 9, 20E®her v. Mich. Bell Tel. CoNo 09-CV-10802, Order, ECF No.
133 (E.D. mich. Oct. 26, 2010)torman v. Dell, Ing.No. 07-CV-6028, Order, ECF No. 414 (D. Or. Sept. 30, 2009);
Adair v. Wis. Bell, Ing.No. 08-CV-280, Order, ECF No. 48 (E.D. Wis. Jan. 30, 20®8pazz v. Asurion Ins. Servs.
No. 07-CV-653, Order, ECF No. 143 (M.D. Tenn. Jan. 14, 2@8jke v. Convergys Customer Mgmt. Grp., JiND.
04-3972, Order, ECF No. 70 (S.D. Tex. May 23, 2006).

(Page 9)Holt v. Waffle House, Inc06-CV-2, Order, ECF No. 238 (S.D .Ala. Nov. 16, 2007).
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document.SeeMem., p. 9 (citingBodemer v. Swanel Beverage, |rido. 2:09-CV-90, 2012 U.S.
Dist. LEXIS 107616, at *59 (N.D. lll. July 31, 2012)).

The parties argue that the identified documemtthis case be filed under seal for three
reasons. First, they argue that Rylais curredgfending itself in multiple FLSA lawsuits involving
similar allegations in other jurisdictions. Thegpresent that, although each of those actions is in
the process of being resolved, tlaeg at different stages of thabpess. Therefore, they reason that
sealing the Settlement Agreement will protect the parties’ interests in confidentiality, prevent
prejudice to Ryla, and encourage settlement. The parties represent that, even though Ryla and
Plaintiffs’ counsel in each cadeave agreed that the parties’ proposed settlement is fair and
reasonable, the facts and settlement terms in eaghagasin particular the settlement amounts, are
not identical. Second, the parties have agreecttididentiality is a key term in their Settlement
Agreement, and the agreement contains a confidéynttause. Third, th@arties argue that the
inclusion of trade secrets or similarly sensitiveibeiss information in a document justifies granting
a motion to seal that documemore specifically, they argue that such sensitive information
includes Ryla’s time-keeping methods, badge-swipe and security procedures, management
structures, pay information, and other businesstioescand procedures that may be necessary to
explain the formula used to calculate each individRlaintiff’'s award and the path to the parties’
compromise.

First, the Court considers the motion to sagalto the (1) the Declaration of David E.
Schlesinger in Support of the Parties’ Jointtidio for Settlement Approval [DE 128] and the three
exhibits to the Declaration — (2) Exhibit A€tlsettlement Agreement [DE 129], (3) Exhibit B—the

list showing the allocation of settlement paymeaisdividual plaintiffs under the Agreement [DE



130], and (4) Exhibit C—a copy tiie Confidential Notice of Settlement that was sent to opt-in
Plaintiffs [DE 131].

The Court finds, in this case, that thetjgarhave not shown good cause for filing under seal
the Declaration of David E. Schlesinger inpport of the Parties’ Joint Motion for Settlement
Approval [DE 128]. The Declaration contains staents regarding other collective actions, the
procedural history of this case, and non-confidéfa@s regarding the process of obtaining the opt-
in class members’ responses to the ConfideNtgice of Settlement. Therefore, the Court denies
the motion as to the Declaration and orderstti@aClerk of Court unse#tie Declaration of David
E. Schlesinger in Support of the Parties’ Joint Motion for Settlement Approval [DE 128].

However, the Court finds that the partiesdnahown good cause to maintain Exhibit A-the
Settlement Agreement [DE 129] under seal. In otdeettle this FLSA collective action by way
of a settlement agreement, the parties have neehmnit to seek the approval of the Court, which
is a public proceeding. The parties do not have the option, as litigants do in most non-FLSA
collective action cases to execute a private, confidential settlement agreement and then file a
stipulation of dismissal. Nevertheless, assuring confidentiality of the settlement was a key and
material term of these parties’ confidential Settlement AgreentemtparePerry v. Nat'l City
05-CV-891-DRH, 2008 WL 427771, *1 (S.D. lll. Feb. 14, 2008) (finding that the parties seeking
to seal settlement documents in an FLSA ctilecaction had offered no argument as to how “they
would be specifically injuredr harmed by allowing public access to the Parties’/ Motion and
supporting memorandum, including the proposed Settlement Agreement and Release of Claims” and
noting that the proposed Settlement Agreemedt Release of Claims, in its “Confidentiality”

provision, provided: “Notwithstanding the fg®ing, the Settlement Agreement may be filed



publicly if necessary to obtain Court approvatled settlement or if otherwise required by process
of law”).? Therefore, the Court grants the motiort@&xhibit A—the Settlement Agreement [DE
129] and orders that Exhibit A—the Settlement Agreement remain under seal.

As for Exhibit B—the list showing the allaman of settlement payments to individual
plaintiffs under the Agreement [DE 130], the Qdurds that good cause has been shown only for
sealing theamountof the payment to each individual colfize action plaintiff but not for sealing
the identities of the collective action plaintiffs. éjhhave each filed a consent in this case on the
docket. Therefore, the Court grants in part@eaies in part the motion as to Exhibit B [DE 130].
The Court orders that [DE 130] remain under seal, but orders that the partesditeted Exhibit
B with the dollar amount of payment to eaciividual plaintiff in the “Allocation” column
redacted.

Finally, as to Exhibit C—a copy of the Confidi@hNotice of Settlement that was sent to opt-
in Plaintiffs [DE 131], the Coufinds that good cause has been shdéosvmaintain the Confidential
Notice of Settlement under seal because theaatntains terms of the confidential Settlement
Agreement. Therefore, the Court grants theiomoas to Exhibit C—a copy of the Confidential
Notice of Settlement that was sent to opt-initléis [DE 131] and orders that [DE 131] remain
under seal.

Next, the Court considers the parties’ requesteal (1) the Plaintiffs’ Unopposed Motion

for Attorneys’ Fees and Litigation Expens€®) the Memorandum of Law in Support, (3) the

2 However, it does not appear to the Court that thiieBeent Agreement contains trade secrets or similarly
sensitive business information to justify sealing the docuntettie context of a lawsuit seeking to enforce a settlement
agreement, the Seventh Circuit has been clear thatlifficja settlement confidential does not make it a trade secret,
any more than calling an executive’s salary confidential voeduire a judge to close proceedings if a dispute erupted
about payment (or termination).'Square D Co. v. Breakers Unlimited, Int:07-CV-806, 2008 WL 5111356 (S.D.
Ind. Dec. 2, 2008) (citingnion Oil Co. v. Leavell220 F.3d 562, 567 (7th Cir. 2000)).
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Declaration of David E. Schlesinger in Support of Plaintiffs’ Unopposed Motion for Attorneys’ Fees
and Litigation Expenses, and (4) the Certificat8eivice. Notably, the parties offer no argument
for sealing the Motion for Attorney Fees, Memodum in Support, the Declaration in Support, or
the Certificate of Service. Moreover, none offihé available cases cited by the parties allow for
the filing under seal of the motion for attorney fees and supporting documentation.

The Motion for Attorney Fees itself contains information that could even be suggested
should be sealed. Therefore, the Court dethiesnotion as to Plaintiffs’ Unopposed Motion for
Attorneys’ Fees and Litigatiordpenses [DE 124]. The Court ordénat the Clerk of Court unseal
the two-page document at DE 124.

As for the Memorandum in Support, most of the document contains argument regarding the
law and its application to this case, none of whieldhbe sealed. However, the Court finds that the
final dollar amount of the requested attorregs, found on pages 1, 2, 6, 7, and 8, should be
redacted because it is calculated as one thitlieagettlement fund. Similarly, the Court finds that
amount of the actual fees incurred by Plaintiiisind on page 6, should also be redacted because
it is represented to be more than three timeseluested fee, which would allow an approximate
calculation of the settlement amount. However, there is no reason to redact the dollar amount of
the costs requested. Therefore, the Court grants in part and denies in part the motion as to the
Memorandum in Support [DE 124-1]. The Court esdbat DE 124-1 remain under seal, but orders
that the parties file a redacted memorandusupport with the identified dollar amounts redacted.

As for the Declaration of David E. Schleger, the Court finds, as with the Memorandum

in Support, that most of the document contains facts that do not merit being sealed with the

® None of the parentheticals describing the unavailablEseagygest that any of those cases address the issue
of attorney fees either.



exception of the amount of feexjuested and the amount of the actual fees incurred, found on page
2. Therefore, the Court grants in part and deinigsrt the motion as to the Declaration of David

E. Schlesinger in Support Plaintiffs’ Unopposedidofor Attorneys’ Fees and Litigation Expenses
[DE 124-2]. The Court orders thBE 124-2 remain under seal, but orders that the parties file a
redacted Declaration with the identified dollar amounts redacted.

Finally, there is no reason for the certificate ot/ge to be filed under seal. Therefore, the
Court denies the motion as to the certificate ofisenorders that the @éicate of Service [DE
124-3] be unsealed, and orders that the Clerk of Court unseal the two-page document at DE 124.

CONCLUSION

Based on the foregoing, the Court heréiiR ANTS in part and DENIES in part the
Unopposed Motion to Seal [DE 121]. The CA@DRDERS that:

(1) the Clerk of CourtUNSEAL the Declaration of David ESchlesinger in Support of the
Parties’ Joint Motion for Settlement Approval [DE 128];

(2) Exhibit A—the Settlement Agreement [DE 1FHMAIN UNDER SEAL;

(3) the unredacted Exhibit B—the list showing the allocation of settlement payments to
individual plaintiffs under the Agreement [DE 13EMAIN UNDER SEAL and that the parties
FILE a redacted Exhibit B with the dollar amountpafyment to each individual plaintiff in the
“Allocation” column redacted as set forth in ti@sder, linking it on the electronic docket to the
Declaration of David E. Schlesinger in Suppotthef Parties’ Joint Motion for Settlement Approval
[DE 128];

(4) Exhibit C—a copy of the Confidential Natiof Settlement that was sent to opt-in

Plaintiffs [DE 131]REMAIN UNDER SEAL;



(5) the Clerk of Coutt/NSEAL the two-page Plaintiffs’ Unopposed Motion for Attorneys’
Fees and Litigation Expenses [DE 124];

(6) the unredacted Memorandum of Law in Support Plaintiffs’ Unopposed Motion for
Attorneys’ Fees and Litigation Expenses [DE 12REMAIN UNDER SEAL and that the parties
FILE a redacted Memorandum of Law in SupporPtintiffs’ Unopposed Motion for Attorneys’
Fees and Litigation Expenses as set forth in this Order, linking it on the electronic docket to the
motion at [DE 124];

(7) the unredacted Declaration of DavidSEhlesinger in Support of Plaintiffs’ Unopposed
Motion for Attorneys’ Fees aridtigation Expenses [DE 124-BREMAIN UNDER SEAL and that
the parties| L E aredacted Declaration of David EhBsinger in Support of Plaintiffs’ Unopposed
Motion for Attorneys’ Fees and Litigation Expensesset forth in thi©rder, linking it on the
electronic docket to the motion at [DE 124]; and

(8) the Clerk of CourNSEAL the Certificate of Service [DE 124-3].

All documents directed by this Order shall be filgdor to the telephonic settlement

approval hearing set f@ctober 31, 2012, at 9:00 a.m.

SO ORDERED this 30th day of October, 2012.

s/ Paul R. Cherry
MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
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