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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION AT LAFAYETTE

TORIN HERBERT, )
Petitioner, ))

V. ; Case No. 4:12-CV-031 JD
SUPERINTENDENT, ))
Respondent. : )

OPINION AND ORDER

Torin Herbert, gro seprisoner, filed a petition pursuant to 28 U.S.C. § 2254 challenging
his 2007 drug conviction in Tippecanoe County. [BO#-1.] For the reasons stated below, the
petition is denied.

l. BACKGROUND

In deciding the petition, the Court must presume the facts set forth by the state courts are
correct. 28 U.S.C. § 2254(e)(1). It is Herbert'sdmir to rebut this presumption with clear and
convincing evidenceld. On direct appeal, the Indiana Court of Appeals set forth the facts
underlying Herbert’s conviction as follows:

[AJround 6:30 p.m. on January 18, 2007, Tippecanoe County Sheriff's

Deputy Andrew Heath was patrolling irsiinarked police cruiser when he noticed

a car with windows tinted so darkly thatdwuld not tell “who was in the vehicle or

how many® . . . Based on the darknesstbé car’'s window tint, Deputy Heath
initiated a traffic stop.

' INDIANA CODE § 9-19-19-4(c) provides: “A person may not drive a motor vehicle that has a: (1)
windshield; (2) side wing; (3) side window that is paradfont door; or (4) rear back window; that is covered by or
treated with sunscreening material or is tinted to thengor manufactured in a way that the occupants of the
vehicle cannot be easily identified or recognized throughwindow from outside the vehicle. However, it is a
defense if the sunscreening material applied to thasdomis has a total solar reflectance of visible light of not
more than twenty-five percent (25%) as measured ®nahnfilm side and light transmittance of at least thirty
percent (30%) in the visible light range.”
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Deputy Heath shone his spotlight on the car. As he approached the driver's
side, he “still couldn’t tell who was in the vehicle.” Deputy Heath asked Herbert, the
driver, to roll down the rear window gbat he “could tell if anybody was on the
inside of the vehicle at the rear seatjao [he] could see what that person was
doing.” Deputy Heath asked Herbert for his driver’s license and registration and
asked the two passengers for identifizatiDeputy Heath asked all three persons to
exit the car and requested the assistance of a narcotics detection canine. Officer
Albert Demello and his canine responded to Deputy Heath'’s request.

Deputy Heath asked Herbert if he had any “dangerous weapons on him.”

Herbert said no. Deputy Heath then asketbiEd if he had “any illegal narcotics or

contraband in the vehicle[.]” Herbert initially said no, but once Deputy Heath

advised him that a narcotics detection canine “would be walked around his
vehicle[,]” Herbert admitted that “thexgas a little bit of weed under the driver’s

seat.” Officer Demello’s canine indicatdte presence of contraband on the driver’s

side of the car. Officer Demello reached under the driver’s seat and found a bag

containing 108.27 grams of marijuana. Herbert was arrested and transported to the

county jail, where an officer stripearched him and found a bag containing 17.7

grams of cocaine between his buttocks.

Herbert v. StateNo. 79A04-0712-CR-748, slip op. at 248d. App. Ct. Jul. 25, 2008) (internal
citations omitted). Herbert was charged with lohgain cocaine, dealig in marijuana, and
maintaining a common nuisandd. at 3. He was convicted by ayuwon all counts, and sentenced
to an aggregate prison term of 33 ye#dsat 4.

He appealed, raising two arguments: (1) the trial court erred in admitting evidence seized
from the traffic stop; and (2) the trial court etra excluding his proposed witness, who would have
testified that his tinted windows did not violatediana law. [ECF No. 4-5.] The Indiana Court of
Appeals affirmed his conviction in all respec¢igrbert No. 79A04-0712-CR-748, slip op. at 4-10.
He sought transfer to the IndiaBapreme Court, raising one issudiether the search and seizure
was unlawful because the officer improperly questd him about narcotics during a routine traffic
stop. [ECF No. 4-8.] The Indiana Supremau@ denied transfer. [ECF No. 4-3 at 4.]

Thereafter, Herbert filed a post-conviction petition in state court asserting ineffective

assistance of counsel and other claims. [BOF 4-9 at 33-34.] Followig a hearing at which
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Herbert was represented by counsel, the petitiomgraaged in part and his sentence reduced, but
was denied in all other respeéfdd. at 33-40.] Herbert appealed, raising one claim: that his trial
counsel was ineffective in failing to challertpe traffic stop on the ground that the canine search
unduly extended the length of the stop. [ECF No. 4-9 at 9-11.] The Indiana Court of Appeals
concluded that Herbert did not establish a violation of his right to counsel 8trasdand v.
Washington466 U.S. 668 (1984), because counsel'ssil@einot to pursue this argument was a
reasonable exercise of trial strateggrbert v. StateNo. 79A02-1010-PC-1080, slip op. at4-8 (Ind.
Ct. App. Sept. 6, 2011). Herbert sought transféhéolndiana Supreme Court, asserting the same
ineffective assistance claim. [ECF No. 4-12.] Tidiana Supreme Court denied transfer. [ECF No.
4-4 at 4]

Herbert then filed this federal petition, asserting three claims: (1) his Fourth Amendment
rights were violated in connection with the trafftop; (2) his due process rights were violated when
he was denied the opportunity to call a witness to testify that his tinted windows did not violate
Indiana law; and (3) his trial counsel was ineffective in failing to argue that the stop was unduly
prolonged by the officers questioning andbsequent canine search. [ECF No. 1.]
Il. ANALYSIS

Herbert's petition is governed by the provisiafishe Anti-Terrorism and Effective Death
Penalty Act of 1996 (“AEDPA”")See Lindh v. Murphy21 U.S. 320, 336 (199 AEDPA allows
a district court to issue a writ bibeas corpus on behalf of a person in custody pursuant to a state

court judgment “only on the ground that he is istody in violation of the Constitution or laws or

* The trial court determined (and the state coadgthat the court had erred in running the three-
year sentence on the common nuisance convictiosecoitive to the other sentences, and it adjusted
Herbert's sentence accordingly. [ECF No. 4-9 at 38.]
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treaties of the United States.” 28 U.S.C. § 2254{hg Court can grant an application for habeas
relief if it meets the stringent requirements of 28 U.S.C. § 2254(d), set forth as follows:
An application for a writ of habeas corpus behalf of a person in custody pursuant
to the judgment of a State court shall hetgranted with respect to any claim that
was adjudicated on the merits in Statert proceedings unless the adjudication of
the claim—
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evahce presented in the State court
proceeding.
Under this deferential standard, a federalaalcourt must “attend closely” to the decisions
of state courts and “give them full effect whineir findings and judgments are consistent with
federal law."Williams v. Tayloy529 U.S. 362, 383 (2000). A statmuct decision is “contrary to”
federal law if the court arrives at a conclusion opposite to that reached by the Supreme Court or
reaches an opposite result in a case involving facts materially indistinguishable from relevant
Supreme Court precedeBell v. Cone535 U.S. 685, 694 (2002). A fadécourt may grant habeas
relief under the “unreasonable application” clause if the state court identifies the correct legal
principle from Supreme Court precedent but unreasgradglies that principle to the facts of the
petitioner's caseWiggins v. Smith539 U.S. 510, 520 (2003). To warrant relief, a state court’s
decision must be more tharcorrect or erroneous; it must be “objectively” unreasonafldn
other words, “[a] state court’s determination thataim lacks merit precludes federal habeas relief
so long as fairminded jurists could disagreetlo® correctness of the state court’s decision.”
Harrington v. Richter —U.S.—, 131 S. Ct. 770, 786 (2011).

Before considering the merits of a claim, hoaethe Court must ensure that the state courts

have been given the first opportunity to address$ @rrect violations of their prisoner’s federal



rights.O’Sullivan v. Boerckeb26 U.S. 838, 845 (1999). For that opportunity to be meaningful, the
petitioner must fairly present his constitutional claim in one complete round of state review, either
on direct appeal or on post-conviction revieBaldwin v. Reeseb41 U.S. 27, 30-31 (2004);
Boercke] 526 U.S. at 845. This includes seeking discretioreangw in the state court of last resort.
Boercke] 526 U.S. at 848. Under the procedural dif@actrine, a federal court is precluded from
reaching the merits of a claim wheither: (1) the claim was presented to the state courts and was
denied on the basis of an adequate and indepéestige procedural ground; or (2) the claim was
not presented to the state courts and it is ¢heee courts would now find the claim procedurally
barred under state la®oleman v. Thompspb01 U.S. 722, 735 (1991).

A habeas petitioner can overcome a procedural default by showing both cause for the default
and a resulting prejudicévainwright v. Syke<l33 U.S. 72, 90 (1977). Cause sufficient to excuse
a procedural default is defined as “some objedaetor external to the defense” which prevented
the petitioner from pursuing his constitutional claim in state cblutray v. Carrier, 477 U.S. 478,
488 (1986). Routine matters such as a petitioqpedsestatus or lack of knowledge of the law do
not establish cause to excuse a procedural desadtSmith v. McKeB98 F.3d 374, 385 (7th Cir.
2010) (petitioner'pro sestatus did not excuse his procedural defadtyyis v. McAdory 334 F.3d
665, 669 (7th Cir. 2003) (petitionerfwro sestatus and lack of education did not excuse his
procedural default). Prejudice is established by showing that “the violation of the petitioner’s federal
rights worked to his actual and substantial disathge, infecting his entire trial with error of
constitutional dimensionsTThompkins v. Pfiste698 F.3d 976, 987 (7th Cir. 2012) (internal citation
and quotation marks omitted)

A habeas petitioner can also overcome a procedural default by establishing that the Court’s

refusal to consider a defaulted claim woulsuiéin a fundamental miscarriage of justideuse v.
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Bell, 547 U.S. 518, 536 (2006). To meet this exiogyp the petitioner must establish that “a
constitutional violation has resulted in the conwiotof one who is actualipnocent of the crime.”
Schlup v. Delp513 U.S. 298, 324 (1995). A petitioner who asserts actual innocence “must
demonstraténnocence; the burden is his, not the state’§ujie v. McAdory341 F.3d 623, 626-27
(7th Cir. 2003) (emphasis in original). Furthems, actual innocence means “factual innocence, not
mere legal insufficiency.Bousley v. United States23 U.S. 614, 623 (1998). To support a claim
of actual innocence the petitioner must come &dwvith “new reliable evidence—whether it be
exculpatory scientific evidence, trustworthy eyteswss accounts, or critical physical evidence—that
was not presented at trial,” and must show thatight of new evidence, it is more likely than not
that no reasonable juror would find him guilty beyond a reasonable dbighisg 547 U.S. at 537.
This is a difficult standard to meetdsuch claims are “rarely successf@chlup 513 U.S. at 324.
With these principles in mind, the Court turns to the petition.

In claim one, Herbert argues that his Fourth Amendment rights were violated in connection
with the traffic stop. [ECF No. 1 &t] The state argues that thigioh is not cognizable in light of
Stone v. Powell428 U.S. 465 (1976). [ECF No. 4 at 7.] The Court agreeStdne the U.S.
Supreme Court held that “where the State hagiged an opportunity for full and fair litigation of
a Fourth Amendment claim, a state prisoner mayaaranted federal habeas corpus relief on the
ground that evidence obtained in an unconstitutiogeich or seizure was introduced at his trial.”

Id. at 494. The exclusionary rule, which requires shppression of evidence obtained in violation

of the Fourth Amendment, is not a “personal ¢itusonal right” of the accsed; rather, “it is a
judicially created means of effectuatinggthghts secured by the Fourth AmendmeBtdck v.
United States573 F.3d 497, 499 (7th Cir. 2009). The rule was intended to deter violations of the

Fourth Amendment by “removing the incentive to égard it,” but it has attendant costs, since it
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“deflects the truthfinding process and often frees the guliohe 428 U.S. at 484, 490. Thus, the
rule “has been restricted to those areas witeeremedial objectives are thought most efficaciously
served.”ld. at 486-87. In habeas proceedings the “cbatron of the exclusionary rule, if any, to
the effectuation of the FourtAmendment is minimal, and the substantial societal costs of
application of the rule persist with special fordel.”at 495.

Therefore, federal habeas courts are bdroad reviewing Fourth Amendment claims that
were fully and fairly litigated in state could. at 494-95see also Hayes v. Battagl#03 F.3d 935,
939 (7th Cir. 2005§"[F]ederal courts hearing collateral attacks under § 2254 may not enforce the
exclusionary rule unless the state judiciary dethedlefendant a full an fair opportunity to contest
the search or seizure.”). A habeas petitiona &dull and fair opportunity to litigate a Fourth
Amendment claim if: (1) he apprised the statercof his Fourth Amendment claim along with the
factual basis for that claim; and (2) the statertthoroughly analyzed tHacts and looked to the
appropriate body of decisional law to resolve the clsdimanda v. Leibach394 F.3d 984, 997 (7th
Cir. 2005);Hampton v. Wyan®96 F.3d 560, 563 (7th Cir. 2002).

A review of the state proceedings demonstdhat Herbert had a full and fair opportunity
to contest the search and seizure, and he does not argue otherwise. Herbert challenged the traffic
stop both before and during trial, and on appellate re\Bew.HerbertNo. No. 79A04-0712-CR-
748, slip op. at 3-4. He was represented by cotimsmighout these proceedings, had an opportunity
for an evidentiary hearing in the trial court, ditetl an appellate brief fully outlining his clainE¢e
ECF No. 4-5; ECF No. 6, Posw@viction Record (“PCR”) Ex. 1 at 1-22, 29, 133-34.] The Indiana
Court of Appeals issued an opinion thoroughly analythe facts pertaining to the traffic stop and
looking to applicable law to resolve Herbert’s claBee HerbertNo. 79A04-0712-CR-748, slip

op. at 4-10.



In his traverse, Herbert does not argue thathedenied an opportunity to litigate a Fourth
Amendment claim in state court, nor does he directly ad@tesejnstead he focuses on the merits
of his claim. [ECF No. 12 at 8-13.] Although Herbclearly disagrees with the result reached by
the Indiana courts, the opportunity for full afar litigation of a Fourth Amendment claim
“guarantees the right to present one’s case, but it does not guarantee a correcCedseltd’v.
Hinsley, 324 F.3d 527, 532 (7th Cir. 2003). Unless ¢hleas been a “subversion of the hearing
process,” a federal habeas court “will not exawhether the judge got the decision righd.”at
531. Herbert has not argued or demonstratedhiea¢ was a subversion of the hearing process in
state court, and instead he asks this Courtli4agree with the state courts’ decision, a path that
Stonecloses.’Hayes v. Battagligd03 F.3d 935, 939 (7th Cir. 2005). Accordingly, this claim must
be denied.

In claim two, Herbert asserts that the trial court violated his rights by denying his proposed
witness, who would have testifig¢hat his tinted windows did notolate state law. [ECF No. 1 at
7.] The state argues that the claim is proceduddfpulted. [ECF No. 4 at 4-7.] The Court agrees.
Although Herbert asserted this claim before tididna Court of Appeals, he did not include the
claim in his petition to transféiled with the Indiana Supremeo@rt. [ECF No. 4-12.] His failure
to present this claim to the Indiana Sarpe Court constitutes a procedural defdddiercke] 526
U.S. at 848.

Herbert appears to argue that the Court’s rétasaview this claim on the merits will result
in a fundamental miscarriage of justice. [EC®&.M2.] This is a difficult standard to meet, and it
requires Herbert to prove that he is factually remd of the offenses of which he was convicted, not
just that his conviction is legally deficient in some wBgusley 523 U.S. at 623. He must support

his claim of factual innocence witfnew reliable evidence,” and msiushow that “in light of new
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evidence, it is more likely than not that no reasonable juror would find him guilty beyond a
reasonable doubtMouse 547 U.S. at 537. Herbert does not satisfy this demanding standard. He
has not come forward with new evidence—or for that matigevidence—to establish that he is
factually innocent of the drug offiees of which he was convidteRather, his argument focuses on
whether he committed a traffic offense invaolgitinted windows, but as the Indiana Court of
Appeals noted, he was never charged with committing that offidesgeert No. 79A04-0712-CR-

748, slip op. at 10. Accordingly, his argumeningvailing. He has not provided any other grounds
for excusing his procedural default and, therefore, this claim cannot be reached on the merits.

In his final claim, Herbert argues that he received ineffective assistance from his trial
counsel. [ECF No. 1 at 8.] Undilve Sixth Amendment, a criminal defendant is entitled to “effective
assistance of counsel——that is, representatiahdbes not fall below an objective standard of
reasonableness in light of prevailing professional noreliby v. Van Hoqkb58 U.S. 4, 16
(2009). To prevail on such a claim, the petitioner must show that counsel's performance was
deficient and that the deficient performance prejudiced®irtkland v. Washingtod66 U.S. 668
(1984). On the deficiency prong, the central quests “whether an attorney’s representation
amounted to incompetence under prevailing prad@sdinorms, not whether it deviated from best
practices[.]'Richter, 131 S. Ct. at 788. The Cowteview of counsel’s performance is deferential,
and there is an added layer of deference when the claim is raised in a habeas proceeding; the
petitioner “must overcome the presumption that, under the circumstances, the challenged action
might be considered sound trial stratedydvis v. Lambert388 F.3d 1052, 1059 (7th Cir. 2004);
see also Yu Tian Li v. United Statéd48 F.3d 524, 527-28 (7th Cir. 2011) (“To reflect the wide
range of competent legal strategies and to avoigitfals of review in hindsight, our review of an

attorney’s performance is highly deferential arittos a strong presumption that counsel’s conduct
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falls within the wide range of reasonable pssienal assistance.”). Furthermore, the Court must
“evaluate [counsel’s] performance as a whole rather than focus on a single failing or oversight, ”
Ebert v. Gaetz610 F.3d 404, 412 (7th Cir. 2010), and must respect its “limited role in determining
whether there was manifest deficiency in lighinformation then available to counsdPfemo v.

Moore, —U.S.—, 131 S. Ct. 733, 741 (2011).

On the prejudice prong, the petitioner must show there is a reasonable probability that “but
for counsel’'s unprofessional errors, the result of the proceeding would have been different.”
Strickland 466 U.S. at 694. A reasonable probability is a probability “sufficient to undermine
confidence in the outcoméed. at 693. In assessing prejudice urfsigickland “the question is not
whether a court can be certain counsel’s perfagadad no effect on the outcome or whether it is
possible a reasonable doubt might have beeblestad if counsel had acted differentlRichter,

131 S. Ct. at 791. “The likelihood of a different fesaust be substantial, not just conceivabld.”

at 792. Where it is expedient to do so, the Coust ragolve an ineffective assistance claim solely

on the prejudice prong, because if the petitioner cannot establish prejudice, there is no need to
“grade” counsel’s performanc8trickland 466 U.Sat 697. Where the underlying argument the
petitioner wanted counsel to raise lacks merit, the claim cannot succeed, because “[f]ailure to raise
a losing argument, whether at trial or on appeal, does not constitute ineffective assistance of
counsel.”Stone v. Farley86 F.3d 712, 717 (7th Cir. 1996).

Here, Herbert claims that his trial counsel @egcient in failing to challenge the traffic stop
on the ground that it was unduly prolonged by the officer's questions about narcotics and the
subsequent canine search. [ECF No. 1 at 5¢jktting this claim on post-conviction review, the
Indiana Court of Appeals properly identifi8tricklandas the governing standaf&ke HerbertNo.

79A02-1010-PC-1080, slip op. atBhe court determinetthat Herbert failed to establish that his
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counsel was deficient on this grouidl. at 5-7. Based on the recothis was not an unreasonable
application ofStrickland

The record shows that Herbert's counsekviigly aware of the facts and legal issues
surrounding the traffic stop. He challenged the stagp pre-trial motion to dismiss and motion to
suppress; however, he chose to argue that the officer had no basis to pull Herbert over in the first
place because his windows did mmtlate Indiana law.$eeECF No. 6, Appellant’s Appx. at 61-65;
PCR Ex. 1 at 1-22.] A hearing whseld on the motion prior to trial, and the transcript reflects that
counsel was prepared and well-versed in the relevant facts. [PCR Ex. 1 at 1-22.] Ultimately the
motion was denied, but counseldaeawo standing objections to the admission of evidence in order
to preserve the issue for appeal. [PCR Ex. 1 at 29, 133-34.] A review of the remainder of the trial
transcript reflects that counsel was well-prepahedughout the proceedings, and that he actively
participated in jury selection, raised many objections during the stategmpatgn of withesses and
evidence, thoroughly questioned the police offitevslved, filed a motion for a directed verdict,
presented mitigating evidence at sentencingpimeiwise argued vigorously on Herbert’s beRalf.
[PCR Ex. 1 at 25-340.]

For unknown reasons, Herbert did not call his taainsel as a witness at his post-conviction
hearing (nor is there anything in the recordchtticate he was unavailable), so there is no evidence
in the record regarding the reasons behind his decised?CR Hearing Tr. at 1-61.] Herbert did
present testimony from Bruce Graham, an appellate public defender in Tippecanoe County, who
testified thahewould have raised the issue of thepdbeing unduly prolonged by the canine search.

[1d. at 4-49.] In essence, Graham felt it would haserbbest for counsel to challenge the stop based

®> The trial court characterized Herbert’'s counsel agety experienced trial lawyer” who “doesn’t miss
anything.” [PCR Ex. 1 at 123.]
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on the canine search, not on the window tint issue that he rdseat 22-28.] Be that as it may,

the question is not whether another attorney ditalve made the argument or even whether “best
practices” dictated doing so, but only whetlweunsel’s performance fell below an objective
standard of reasonableneRschter, 131 S. Ct. at 788. Counsel was not required to assert every
conceivable argument, and instead was affowdee discretion to select among those arguments
which in his professional judgmentdthe best likelihood of succe&mith v. Robbin$28 U.S.

259, 288 (2000) (observing that counsel “needaad should not) raise every nonfrivolous claim,

but rather may select from among them in otdenaximize the likelihood of success. . YY Tian

Li, 648 F.3d at 528 (describing significant deference afforded to attorney’s strategic decisions).
Based on the record, Herbert has failed to overcome the presumption that counsel’s actions were a
reasonable exercise of trial strate§ge Davis388 F.3d at 1059.

Herbert has also not made the requisitevéng of prejudice, given that his underlying
argument had little likelihood of succeSge Ebert610 F.3d at 411 (habeas petitioner claiming that
counsel was deficient in failing to raise FouAmendment claim must show that “his Fourth
Amendment claim is meritorious and that there is a reasonable probability that the verdict would
have been different absent the excludable evidence in order to demonstrate actual prejudice.”).

The Fourth Amendment permits an officer effecting a traffic stop to ask the defendant
guestions unrelated to the initial purpose ofdtog and to conduct a canine sweep, so long as the
stop does not become unduly prolond#ithois v. Caballes543 U.S. 405 (2005)jnited States v.
Martin, 422 F.3d 597, 601 (7th Cir. 200®)nited States v. Carpentet06 F.3d 915, 916 (7th Cir.
2005). Here, the record reflects thia¢ officer asked Herbert aweguestions and then called the
canine unit, which arrived approximately fiw@nutes after he had been pulled ov8edPCR EXx.

1 at127, 187, 200.] Shortly after theival of the canine unit, and before the sweep even occurred,
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Herbert admitted to the officer that he had marijuana in his vehldleaff 135.] Under these
circumstances, it is unlikely the drug evidenceuld have been suppredseven if counsel had
challenged the stop on this grourfsee Martin 422 F.3d at 602 (delay of 20 minutes not
unreasonable under the Fourth Amendmedd)ypenter 406 F.3d at 916 (no Fourth Amendment
violation where canine unit arrived within five minutes of traffic stop).

Indeed, at the post-conviction hearing, Grahestified that he did not know whether the
stop had been unduly prolonged, or whether a agdlen this ground would have been successful,
because he was not familiar with the exactetihme of events. [PCR Tr. at 30-33.] He also
acknowledged that once Herbert admitted to the offleatrthere were drugs in the car, police had
probable cause to conduct a searith.dt 35-37.] Based on the record, Herbert has not established
that the state court unreasonably adjudicatedthbifective assistance claim, and accordingly, his
claim is denied.

Pursuant to BLE 11 0of the RILESGOVERNING SECTION2254CASES the Court must either
issue or deny a certificate of appealability in allesaghere it enters a final order adverse to the
petitioner. To obtain a certificate of appealabilttye petitioner must make a substantial showing
of the denial of a constitutional right by estaliigy “that reasonable jurists could debate whether
(or, for that matter, agree that) the petition shdwade been resolved in a different manner or that

the issues presented were adequate &erde encouragement to proceed furth&ack v.

* At the end of his traverse, Herbert asks in gerterais that he be afforded an evidentiary hearing,
without specifying which claim his request pertains tavbat facts he seeks to develop. [ECF No. 12 at 13.] The
Court’s authority to hold an evidentiary hearing in a Section 2254 proceeding is significantly limited, and applies
only in situations where the petitioner has been unfairly precluded from developing his claim in staGee2art.
U.S.C. § 2254(e)(2¢ullen v. Pinholsterl31 S. Ct. 1388, 1400-02 (201Tplliver v. Pollard 688 F.3d 853, 859-

60 (7th Cir. 2012). There is no indication that occurred.H&rghermore, a habeas petitioner is entitled to a hearing
to develop his claims only when his factual allegatitifrtsue, would entitle [him] to federal habeas reliegthiro

v. Landrigan 550 U.S. 465, 474 (2007). Where, as here, “thedewdutes the applicant’s factual allegations or
otherwise precludes habeas relief, a district dsurbt required to hold an evidentiary hearing.”
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McDaniel 529 U.S. 473, 484 (2000) (intexi quotation marks and citation omitted). For the reasons
fully explained above, Herbert's first claim is barredSipne his second claim is procedurally
defaulted, and he has not established that #te sburts unreasonably adjudicated his third claim.
The Court finds no basis to conclude that jurists of reason could debate the outcome of the petition
or find a reason to encourage Hemtto proceed further. Accordily, the Court declines to issue
Herbert a certificate of appealability.
1. CONCLUSION

For the reasons set forth above, the petitiddHEo. 1] is DENIED and the petitioner is
DENIED a certificate of appealability.

SO ORDERED.

ENTERED; February 14, 2013

/s/ JON E. DEGUILIO
Judge
United States District Court
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