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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION AT LAFAYETTE

JASOND. KELLEY )
)
Plaintiff, )
)
V. ) CAUSENO.: 4:12-CV-064-JD
)
CAROLYN W. COLVIN, )
COMMISSIONER OF SOCIAL )
SECURITY! )
)
Defendant. )

OPINION AND ORDER

On November 21, 2012, Plaintiff JasonKzlley (“Kelley”), by counsel, filed his
Complaint seeking review of the final decision of the Defendant Commissioner of Social
Security (“Commissioner”) [DE 1]. The Comssioner filed an Answer to Kelley’'s Complaint
on February 11, 2013 [DE 11]. On May 2, 2013, Kelley filed his brief in support of his request
to reverse the decision of the Commissioner [DE 15], to which the Commissioner responded on
June 28, 2013 [DE 16]. On July 18, 2013, Kelleydfites reply [DE 19]. The matter is now ripe
for ruling and jurisdictia is established pursuant to 42 U.S.C. 8§ 405(g).

I. PROCEDURAL HISTORY

On August 25, 2010, Kelley filed a Title Il ap@ieon for disability insurance benefits

(“DIB") and supplemental security income (“BS(Tr. 78-81), alleginga disability since

August 1, 2010 resulting from a learning disdpilmental retardation, ADHD, and problems

! Carolyn W. Colvin became the acti@@mmissioner of Social Security &ebruary 14, 2013Pursuant to

Fed. R. Civ. P. 25(d), Colvin is substituted for Michaéistrue as the Defendant in this action. No further action
needs to be taken as a result of this substitution. 42 LBS15(g) (“[a]ny action instituted in accordance with this
subsection shall survive notwithstanding any change in the person occupying the office of Commissioner of Social
Security or any vacancy in such office.”).
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with reading. (Tr. 2243. Kelley’s applicationsvere initially denied on September 3, 2010, and
again upon reconsideration on October 28, 2qT0. 82-95). Consequently, on November 2,
2010, Kelley requested a hearing before an Axdbtrative Law Judge (“ALJ”). (Tr. 100-01).

On June 30, 2011, Kelley, represented by couappleared and testified at a hearing
held before ALJ Jason Mastrangelo in Vaipso, Indiana. (Tr32—61). Kelley’s mother,
Margaret Sako, and a Vocational Expert (“VBZgonard Marion Fisher, Ph.D., also testified.
(Tr. 61-76). Thereafter, the Aldetermined that Kelley was calgle of performing his past
work and other work in the economy, and thus,sitiqualify for benefits. (Tr. 26). Kelley
requested that the Appeals Coilineview the ALJ’s decisiorut his request was denied on
August 16, 2012, making the ALJ’s decision ther@assioner’s final desion. (Tr. 5).

[1. STATEMENT OF FACTS

A. MedicalBackground

Kelley was born on May 20, 1982; therefore wees 28 years old when he applied for
disability and 29 years old on the date the Alsiiggl his decision. (Tr. 38). A sixth grade
educational evaluation completed in Sapber 1994 provided that Kelley functioned
academically at a first or second grade levet. Zb4). Various tests were also performed in
September 1994, including the Wechsler ligelce Scale for Children Test Third Edition
(“WISC-1II"), Wechsler Individual Achievement Test, the Adaptive Behavior Scale (“ABS”),
and the Developmental Test of Visual-Mbtntegration. (Tr. 182-188, 252-54). The WISC-III
yielded a full-scale 1Q score 66, a verbal 1Q score of 6@ a performance 1Q score of 59,

and these scores fell within the mild mentally handicapped range. (Tr. 184, 253). Additionally,

2 The regulations governing the determination efdility for DIB are found at 20 C.F.R. § 401.15091

seq, while the SSI regulations aret $erth at 20 C.F.R. § 416.9@&t. seqBecause the definitioof disability and
the applicable five-step process of evaluation are ideffitichloth DIB and SSl in all respects relevant to this case,
reference will only be made to the regulations applicable to DIB for clarity.



the WISC-III revealed that Kelley’s short term auditory memory was in the low average range,
attention to visual detail and speed at rerhering and reproducing symbols were in the
borderline range, and all other subtests were witiermental retardation range. (Tr. 253). The
ABS indicated that, while Kelley’s personalfsglifficiency and social/personal adjustments
were well developed, Kelley exhibd deficits in community selfegficiency and social/personal
responsibility. (Tr. 253). Overallhe tests revealed that Kelleyrgellectual abity fell within

the mildly mentally handicapped range and that his academic skills were within the first to
second grade range. (Tr. 255). Accordingly, sclpsgthologist Gail Mayin noted that Kelley
still needed the school’s special educatiawises. (Tr. 254). September 1994 notes from
Kelley’s teachers indicate that they obser@tley having continued difficulty with staying on
task and completing homework and he often adedstructions repeated, however he did get
along with his peers. (Tr. 187).

On September 27, 1995, WISC-III test resultsaated that Kelley had a verbal 1Q score
of 66, a performance IQ score of 59, and a fullles¢Q score of 56. (Tr. 255). The Wechsler
Individual Achievement Test revealed that Kelfmrformed reading, writing, and math skills at
the first and second grade levels. (Tr. 255).

An annual review conducted in November 1@8ficated that Kelley was enrolled in the
seventh grade in the mildly mentally handicappeogram and he was functioning “very low” in
the program compared to his program peersydehaving difficulty withmemory and abstract
reasoning, and he was reading aeaond grade level. (Tr. 171-79)he records also indicated
that he was earning low gradeshiis classes. (Tr. 174).

For the 1996-1997 academic school year, administrators again placed Kelley in a special

education program for most of teehool day because of his mildtyentally disabled status. (Tr.



165-70, 180). The records additionally noted Keltey’s skills were well below functional
levels, he did not complete homewoakd he was on Ritalin for ADHD.

On October 23, 1997, when Kelley was in tiveth grade, his level of functioning was
re-evaluated. (Tr. 247-51). Testing revedtet Kelley had a verbal IQ score of 56,
performance 1Q score of 68, ahdl-scale 1Q score of 58. (Tr. 248). The Adaptive Behavior
Evaluation Scale (School Version) (“ABES-Rfidicated that his aptive behavior quotieht
was just below average. (Tr. 250). School Belagist Jennifer Koskegxplained that Kelley
“continue[d] to function in the raye of a student who is mentalgndicapped.” (Tr. 251). She
further asserted that, while Kelley increasedgnéde level in math, he continued to function at
second and third grade levels with respect tadasling and spelling skills. (Tr. 251). She also
noted that his adaptive behavior quotient wasesshat higher than expected, his self-care and
communication skills were well developed, andias able to complete simple household tasks
and fix simple meals. (Tr. 251). However, she also recogniz¢&#iley experienced
difficulty getting started on assignments and fimghthem accurately after instructions were
provided. (Tr. 251).

In March of 1999, Kelley’s indidualized education prograreport noted that he was
pursuing a special education curriculum whicbuged on vocation and life skills. (Tr. 257).
The report indicated that his reading skills weoer, he needed a lot of help with assignments
for any general education claasd he functioned at a moderatentally handicapped level.

(Tr. 256, 259). In describingelley’s strengths, the repamnbted that Kelley had good work
habits and communication skills, and he workesdl with his hands. (Tr. 258). The school

ultimately implemented a series of educatlanadifications and accommodations to assist

3 The adaptive behavior quotient represents the degree with which one meets the standardsbf perso

independence and social responsibility expected for one’s age. (Tr. 250).



Kelley with his ability to learn, which includeximnong other things the need to give written
directions to supplement verldirections, reduce vislli distractions, androvide individualized
allotted time to complete assignments. (Tr. 266).

Kelley’s participation in the schoolisork experiences program in 1999/2000 and
2000/2001 revealed that he rex®l good reviews, although Inequired more attention and
direction than other employees in many asp€¢ts.274—77). Specifically, a review from his
employer revealed that Kelley required morerdtten than other employees with regard to
remembering instructions, performing tasks tieguired some imagination or decision-making,
and taking initiative on the job. (Tr. 276). He@had some difficulty with remaining on task.

On November 13, 2000, school persoramiducted an assessment of Kelley’s
functioning. (Tr. 244-46). At thtime, Kelley had been attendiclasses in the morning and
then working at McDonald’s. (Tr. 245). Notesrr the evaluation indicadethat he appeared to
be doing well at his job, but thhé did “not show much effort with academics in the classroom
setting.” (Tr. 245). Kelley’'s ABES-R evaluatioesulted in a below average score of 78, where
an average behavioral quotient would be 90aG8. (Tr. 245-46). $wool Psychologist Jennifer
Koskey noted that Kelley, who was in the tillelgrade at the time, demonstrated first and
second grade skills and lackeammunication and social skill§Tr. 244, 246). Further, she
recognized that although Kelley seemed tgai@ing more from his experience in the
workplace, he was less interestedli@mssroom academics. (Tr. 246).

On August 17, 2009, consultative psycholoBistVictor Rini evaluated Kelley. (Tr.
287-89). With regard to Kelleyhistory, Dr. Rini notedhat Kelley was sing! and living in his
father’'s home with his two-yeald daughter. (Tr. 287). Ahe time, Kelley reported to Dr.

Rini that he was in good physidaalth and denied any problems with anxiety or depression, yet



he also complained that he had trouble sleefaingionths. (Tr. 287). Dr. Rini observed that
Kelley’s mood and affect was “pleasant with underlying depressioamadty.” (Tr. 287).
After conducting a WAIS-IIl examination, Dr. Rifound that Kelley had gerbal 1Q score of
67, a performance 1Q score of 78daa full-scale 1Q score of 66. (Tr. 283). Kelley’s verbal and
full-scale scores were described as extremely low, and his performance score was described as
borderline. (Tr. 283). Dr. Rini asserted tKatley was not botheredly anxiety or depression
during testing and that accordingly, Kelley’s tesbres accurately measured his memory and
intellectual abilities.(Tr. 287). Additionally, Kelley was assigned a Global Assessment of
Functioning (“GAF"Y score of 59. (Tr. 288).

During the evaluation, Kelley reported thathsel obtained a driver’s license by having
the test read to him and repattdat he was able to providfler his own personal care, cook,
clean, grocery shop, perform cash transactions, do laundry, and pick up after his child. (Tr. 288).
However, Dr. Rini emphasizetat Kelley’s “report of hiown capabilities may not be
altogether reliable” and explained that Kelley not only had saamif and overt deficits with
functional academic skills and social skills, heodloverstated his actuability to function in
other areas of adaptive function . . . based endst scores, which suggest[ed]—for example—
that he is not able to provider his own home as he maintaims can.” (Tr. 288). Based on his
findings, Dr. Rini diagnosed Kelley with mild mahtetardation and adjustment disorder with

depression and anxiety. (Tr. 288h conclusion, Dr. Rini emphasd that Kelley functioned in

4 A GAF score measures a clinician’s judgment of tliévidual’s overall level of psychological, social, and

occupational functioningSeeDIAGNOSTIC & STATISTICAL MANUAL OF MENTAL DISORDERSText Revision 32 (4th

ed. 2000). The higher the GAF score, the better the individual's level of fuinctioVhile GAF scores have
recently been replaced by the Worl@dith Organization Disability AssessmeStthedule, at the time relevant to
Kelley's appeal, GAF scores were in usé&ee Wikipedia, Global Assessment of Functioning,
http://en.wikipedia.org/wiki/Global_Assessment_of Functioning (last visited Feb. 3, 2014). A Gi&Fo§&4-60
indicates moderate symptoms, such as flat affect andnastantial speech, occasional panic attacks, or moderate
difficulty in social, occupational, or school functioning.



the extremely low range of intellectual abilitys memory and concentration were in the low
average range, and his social fundigrwas below average. (Tr. 288).

On September 3, 2010, state agency physl@raonna Unversaw completed a mental
residual functional capacity (‘RFC"assessment and a psych@teview technique based on
Kelley’s medical records. (T290-307). She opined that Kelley was not significantly limited in
his ability to understand, remember, and carry out short and dimspiections or in his ability
to remember locations and work-like proceduleg that he was modsely limited in his
ability to understand, remember, and carry outildetanstructions. (Tr. 290). Additionally, Dr.
Unversaw determined that Kellgyas not significantly limited in his ability to maintain attention
and concentration, to perform acties within a schedule with reqarl attendance, to sustain an
ordinary routine without specialipervision, to work with or iproximity to others without
being distracted by them, to make simple waalated decisions, to sustain concentration and
persistence, and to imget socially with the public, co-wkers, and supervisors. (Tr. 290-91).
She further opined that Kelley demstrated no significant limitaths with adaptation. (Tr. 291).

After noting Kelley’s 1994 WISC scores aB@09 WAIS scores, along with Dr. Rini’s
findings, Dr. Unversaw opined thKelley was capable of performing simple work. (Tr. 292).
Notably, Dr. Unversaw also belied Kelley suffered from mentettardation (having had a valid
verbal, performance, or full scale IQ of 60—t found that Kelley only had mild limitations
in performing activities of daily living and maintaining social fuantng, with moderate
difficulties in maintaining concentration, fs¢stence, or pace, and no episodes of
decompensation. (Tr. 294-304). SubsequeotlyQctober 28, 2010, state agency physician Dr.

Joelle Larsen reviewed theidence and affirmed Dr. Unversaw’s assessment. (Tr. 308).

° Residual Functional Capacity is defined as the most a person can do despite any physical and mental

limitations that may affect what can be dama& work setting. 20 €.R. § 404.1545(a)(1).



B. HearingTestimony

On June 30, 2011, a hearing was held during which Jason Kelley, his mother, and the
Vocational Expert (“VE"{testified. (Tr. 32-77).

1. Kelley’'sTestimony

Kelley confirmed that he spent several yeara special education program and was able
to graduate high school. (Tr. 39). While in@ch he sometimes drifted off and teachers had to
remind him to pay attention. (Tr.57). At tti@e of the hearing, Kelley had been employed for
one week in a 90-day trial period with Vanguard. (Tr. 36, 41). He obtained the position after
walking in and completing his own applicatiofT.r. 41-42). At Vanguardje noted he assists
with assembling semi-trailers, but has had difficlearning the job, whit includes operation of
overhead cranes. (Tr. 40, 41). Notably, Kellegl klieady been told about mistakes he was
making. (Tr. 48).

Regarding previous employment, Kelley testifteat he never had a job that lasted more
than six months. (Tr. 42). In 2010, hessamployed by Anchor Truck Center washing semi-
trucks; however, he confirmed that the job ended after a few months because the company “said
[he] had an attitude towards other people.t. @3). Thereafter, Kelley worked full-time as a
dishwasher at Yesteryear's Mgabut he had to leave the joiithin two months because of
family-related matters. (Tr. 43). Kelley alsonked for three months as a dishwasher at Sand
Creek Country Club (“Sand Creek”). (Tr. 44). tdstified that at Sand Creek, he occasionally
fell behind and that another worker would askist in getting caught up. (Tr. 59—-60). Kelley
further explained that he onlylif®ehind three or four times anlat it was attributable to the
restaurant being very busy. (Tr. 72). He fie#it he was capable of keeping a reasonable pace

otherwise. (Tr. 73). Despite the occasionalgle to keep up, Kelley was not reprimanded or



fired from Sand Creek. (Tr. 59-60). Rathes,job at Sand Creek was terminated after he
walked out because his employer would not penm to go to the hospital when his eye was
bothering him. (Tr. 44).

When asked what inhibited him from waorl, Kelley explained that he had trouble
concentrating on the work, although he deniedrigaany physical problems. (Tr. 47, 48). He
asserted that the more tasks he is given, thre distracted he becomes. (Tr. 47). Kelley
explained that he was able to work several iouvithout becoming distcéed, but thereafter he
sometimes began “spacing off” and then stoppsgthgaattention to what he was doing. (Tr.
48). He believed he could lift 90 to 100 pounds at a time. (Tr. 46).

Kelley testified that he lives on his own bus lhills and the rent are taken care of in
exchange for his helping out around the househarntdkes care of hfsur-year-old daughter
with help from his mother. (Tr. 38, 49, 52). Ebglained that his mother sometimes assists him
with cooking, laundry, and watching his daughtérrr. 52, 53). While Kelley previously had
difficulty doing laundry, once heas taught how to properly septe the clothing and operate
the washer, he no longer experienced difficulithwaundry. (Tr. 54). He has his driver’s
license and can use his GPS to help him traeeh fone place to another. (Tr. 39, 288). Kelley
asserted that, while he contisu® struggle with reading somerds, he is able to read
children’s books to his daughter. (Tr. 40). b#&dieved that he could manage his own finances,
but had difficulty with it at times and had troulttacking the balance of his food stamps. (Tr.
49-50). Kelley also maintained that he was capabtaking care of his personal needs, such as
showering, changing, and getting his clothes tagetliTr. 56). He also did not have any

difficulty operating his cellular ph@nor using a gas pump. (Tr. 61).



Kelley testified that he enjoyed fishing, caimag and playing baseball and basketball.
(Tr. 53). He explained that s a temper, but treats others wehpect if they do the same.
(Tr. 55). Kelley denied taking medicationsemrgaging in any type of counseling (Tr. 56),
although he was previously takj Ritalin until doctors tookim off of the medication for
reasons that were unknown to Kelley. (Tr. 59).
2. Margaret Sako’s Testimony

Kelley’'s mother, Margaret Sako, testified tialley may have exaggerated some of his
abilities. (Tr. 62). Specifichl, she explained that she caugfaley doing a full load of laundry
on the low cycle, he missed a couple of his daughter’s doctor appointments, and he struggled to
keep track of his checking accourgtlance. (Tr. 62). Alth@h Ms. Sako asserted that she
assisted in keeping an eye on and bathinggferddaughter, she alsat&d that Kelley “can
pretty much help take care of [his daughtergl stuff.” (Tr. 62). When questioned about
Kelley’s potential behavioral problems, Ms. Sakglained that Kelley de angry over simple
things. (Tr. 63). The ALJ asked whether Ms. Saéticed any issues witllepression or anxiety
or whether Kelley just got upset easily, to whis. Sako answered thidelley just got upset
easily. (Tr. 63).
3. VocationaExpert’sTestimony

The VE characterized Kelley’s past work as a dishwasher as unskilled work with a
medium exertional level and an SVP 6f &though one of the dishwashing jobs actually
performed by Kelley was performed at a heavy wxeal level. (Tr. 65). The ALJ asked the
VE whether an individual of Kelley’s age, education, and work experience would be able to

perform Kelley’s past relevant workttie individual was limited to understanding,

6 SVP stands for “specific vocational preparatiasr,the Dictionary of Occupational Titles way of

measuring the amount of time required by a typical worker to learn the techniques, acquire the infomdation, a
develop the abilities needed for average performance in a specific work situation.

10



remembering, and carrying out simple, routine, tidpe tasks; but could lep pace to complete
tasks and meet quotas typicdibpnd in unskilled work; could reaahly short, simple words;
and could perform tasks that did not require hiinttke change or handle money. (Tr. 65). The
VE responded affirmatively, stating that Kaslls previous dishwasher position could
accommodate the aforementioned limitations andicésns. (Tr. 66). Additionally, the VE
asserted that other jobs existed in theamati economy, which wouldccommodate the same
restrictions. (Tr. 66). Thegebs were at the medium exerial level with an SVP of 2 and
included, but were not limited to, positionsaakand packer (21,000 jobs in the state, 798,000
jobs nationally), dining room attendant (7,5@Bs in the state, 401,000 jobs nationally),
industrial cleaner (49,000 jobstime state, 336,000 jobs), and autbile cleaner (7,000 jobs in
the state). (Tr. 66).

Next, the ALJ asked the VE about work that could be performed by a second hypothetical
individual who had all of the previously-nmt@ned limitations in addition to the following
restrictions: ability tangage only in goal-oriented work ieatl of production rate pace type of
work; ability to only tolerate occasional changeshe work setting; and ability to make only
occasional simple decision-making. (Tr. 68he VE responded that a restriction concerning
occasional work changes would not have any effect on the individual’s ability to perform the
previously identified jobs. (Tr. 69). Howaydimiting a person to only occasional simple
decision making would preclude all full-timegmpetitive employment. (Tr. 68—69). In
addition, the VE testified than individual who was unable tmderstand, remember, and carry
out simple, routine tasks over an eight-hour @wayld be precluded frommployment. (Tr. 69).

When asked about Kelley’s occasional tendency to fall behind as a dishwasher and

require extra help, the VE explained that theaekelp that was required on only a few occasions

11



and was not an accommodation, but rather comestittordinary employment practices” when a
restaurant becomes very busy. (Tr. 71). Thealde advised that an individual must remain
relatively consistently on & for eight hours to maintain employment. (Tr. 75-76).

C. The ALJ’s Decision

On July 12, 2011, the ALJ rendered his decisifiir. 28). He found that Kelley had not
engaged in substantial gainfdtivity since the allged onset date of August 1, 2010, and that
Kelley had a severe impairment of mild mentahrdation. (Tr. 18). In relevant part, the ALJ
also found that Kelley suffered from adjustmdisiorder with depreson and anxiety, but
determined that the impairment was non-sebeause there was a laakobjective evidence
that Kelley had ongoing problems or that he $nageatment due to the condition; Kelley denied
any problem with anxiety or depression; and Kelley did not allege an adjustment disorder,
depressive disorder, or anxietysdrder as disabling impairmentshis application for benefits.
(Tr. 19). The ALJ also determined th&tlley’s alleged ADHD was a non-medically-
determinable impairment. (Tr. 19). He reasd that, although records indicated that Kelley
reported an ADHD diagnosis and took a form @ik in the seventh grade, “the claimant
reported that he does not have a recent psycicaloyy medical diagrsis related to ADHD and
there is no objective evidencethe record to supportdh claimant was ever formally diagnosed
with ADHD.” (Tr. 19).

The ALJ next determined that Kelley’s impaents did not meet or equal any listed
impairment, either individually or in combination. (Tr. 18ge20 C.F.R. pt. 404, Subpt. P,
Appendix 1 (“the Listings”). He reasoned thalthough evidence demdreted an onset of
mental retardation prior to age twenty-two, thsting requirements 0f2105 had not been met.

(Tr. 20). Specifically, the AlL explained that the paragraA requirements for Listing 12.05

12



were not satisfied because Kelley and his madblogh testified that he was not dependent on
others for his personal needs. (Tr. 28gpcond, the ALJ found that the paragraph B
requirements were not met because, although Kelley’s 1995 and 1997 IQ scores fell within the
requisite range, Kelley’s 2009 IQ@es were not within the requisite range and more accurately
reflected his true 1Q. (Tr. 20). The ALJ reaed that the record demonstrated that Kelley’s
“functional ability is much greater than his academic recawaldd indicate” and Dr. Rini
opined that the 2009 scores accurately reflectdlgKe abilities. (Tr.20). Third, the ALJ
found that the paragraph C requirements were not met because, although Kelley satisfied the 1Q
requirement, he did not have the requisite platsic mental impairment imposing an additional
and significant work-related limitation of futhen. (Tr. 21). Last, the ALJ determined that
Kelley did not satisfy the paragraph D regunents because Kelley only possessed mild
restrictions in activities of daily living, exhibdemild difficulties in social functioning, displayed
moderate difficulties with regard to concextion, persistence, or pace, and experienced no
episodes of decompensation. (Tr. 21-22).
The ALJ ultimately found that Kelley had the following RFC:

[tJo perform a full range of workt all exertional levels but with

the following nonexertional limitatits: the claimant is able to

understand, remember, and carry siaiple, routine, and repetitive

tasks; further, the claimant woube able to keep pace to complete

tasks and meet quotas typicdibynd in unskilled work; finally,

the claimant would be able tead only short simple words and

could not perform tasks requiring handling money.
(Tr. 23). With respect to his RFC finding, the A&afforded significant weight to the opinion of
state agency psychological cattant Dr. Unversaw. (T25). When assessing Kelley’s

credibility, the ALJ determined #t Kelley’s overall level ofdnctioning, including his activities

of daily living, social functioning, and concerttom, persistence, and pace, suggested that he

13



was not as impaired as he alleged. (Tr. Z4)e ALJ emphasized, among other things, Kelley’s
ability to take care of himself and his daughtéghvwgome help from his mother; Kelley’s ability
to socially function well enough to apply for aobitain multiple jobs, care for his daughter, and
attend medical appointments; Kelley’s abilityftdlow instructions and answer questions
without difficulty during medicabppointments; and Kelley’s abilitp obtain a license with no
difficulties. (Tr. 24). The ALJ recognized thHadth Dr. Rini and Kelley’s mother believed that
Kelley may overestimate his own capabilities, #mel ALJ confirmed that he took this into
consideration when assessing kKgls RFC (without explaining hovgee infra. (Tr. 25).

Ultimately, the ALJ determined thaltfeough Kelley’s mild mental retardation
impairment was severe, it did not preclude fiom completing basic work-related activities.
(Tr. 25). Based on Kelley’s RFC and the VIEstimony, the ALJ found that Kelley was not
disabled because he was capable of performmgadst relevant work asdishwasher and he
could perform several other occupations, sagthand packer, dimy room attendant, and
industrial cleaner. (Tr. 26-27).

1. STANDARD OF REVIEW

The ruling made by the ALJ becomes thmafidecision of the Commissioner when the
Appeals Council denies reviewiskowitz v. Astrues59 F.3d 736, 739 (7th Cir. 2009).
Thereatfter, in its review, the district cowitl affirm the Commissioner’s finding of fact and
denial of disability benefits if thegre supported by substantial evidenCeaft v. Astrue 539
F.3d 668, 673 (7th Cir. 2008). Substantial evidanmesists of “such rel@nt evidence as a
reasonable mind might accept as adequate to support a concluRiohdrdson v. Peraleg02
U.S. 389, 401 (1971). This evidence must berérthan a scintilla humay be less than a

preponderance.’Skinner v. Astrue478 F.3d 836, 841 (7th Cir. 2007). Thus, even if “reasonable

14



minds could differ” about the disability statoithe claimant, the Court must affirm the
Commissioner’s decision as longias adequately supportedElder v. Astrug529 F.3d 408,
413 (7th Cir. 2008).

In this substantial-evidence determinatithrg Court considers the entire administrative
record but does not reweigh evidence, resolve conflicts, decideansesticredibility, or
substitute the Court’s own judgmént that of the Commissionet.opez ex rel. Lopez v.
Barnhart,336 F.3d 535, 539 (7th Cir. 2003). Nevertheldss,Court conducts a “critical review
of the evidence” before affirming the Commaser's decision, and the decision cannot stand if
it lacks evidentiary support or araeilequate discussion of the issulk. Ultimately, while the
ALJ is not required to address every piecewélence or testimony presented, the ALJ must
provide a “logical bridge” betweendtevidence and the conclusiongerry v. Astrue580 F.3d
471, 475 (7th Cir. 2009).

Further, conclusions of law are not detitto deference; so, if the Commissioner
commits an error of law, reversal is requiretheut regard to the voluenof evidence in support
of the factual findingsBinion v. Chater108 F.3d 780, 782 (7th Cir. 1997).

V. ANALYSIS

Disability and supplemental insurance bésedre available onl{o those individuals
who can establish disability under the terms of the Social Security&stbk v. Apfell52 F.3d
636, 638 (7th Cir. 1998). Specifically, the claimantst be unable “to engage in any substantial
gainful activity by reason ofry medically determinable physicad mental impairment which
can be expected to result in deat which has lasted or can é&gpected to last for a continuous
period of not less than 12 months.” 42 U.$@23(d)(1)(A). The Socidéecurity regulations

create a five-step sequential exation process to be used irtetenining whether the claimant

15



has established a disability. 20 C.F.R. § 404.1520(9)(%). The steps are to be used in the
following order:

1. Whether the claimant is currendggaged in substantial gainful activity;

2. Whether the claimant has a medically severe impairment;

3. Whether the claimant’s impairment ngeet equals one listed in the regulations;

4. Whether the claimant can still perform relevant past work; and

5. Whether the claimant can parh other work in the community.
Dixon v. Massanari270 F.3d 1171, 1176 (7th Cir. 2001). Adpsthree, if the ALJ determines
that the claimant’s impairment or combinat@inimpairments meets or equals an impairment
listed in the regulations, disability a&knowledged by the Commissioner. 20 C.F.R.
8 404.1520(a)(4)(ii)). However, if a listing is noet or equaled, in be&een steps three and
four, the ALJ must then assess the claimant’s R#HGGh, in turn, is used to determine whether
the claimant can perform his past work undepgbur and whether the claimant can perform
other work in society at step five of the aysaé. 20 C.F.R. 8 404.1520(e). The claimant has the
initial burden of proof in stepone through four, while the burdshifts to the Commissioner in
step five to show that theege a significant number of jobsthe national economy that the
claimant is capable of performingf.oung v. Barnhart362 F.3d 995, 1000 (7th Cir. 2004).

Kelley takes issue with several aspects ofAhd’s decision. First, Kelley argues that
the ALJ erred in finding that his adjustmergatider was non-severe. Second, Kelley contends
that the ALJ improperly determined that higmirments did not meet or equal Listing 12.05.
Third, Kelley argues that the ALJ failed to accbfor some of his alleged limitations in the RFC
and failed to properly weigh the hearing testimp. The Court addresses each argument in

correspondence with the sequentiader of the ALJ’s evaluation.
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A. Whether the ALJ erred in finding th&tlley’s adjustment disorder was non-severe

Kelley first challenges the ALJ’s step two determination that Kelley’s adjustment
disorder was non-severe. At step two, the Alukt determine the severity of the claimant’s
impairments. 20 C.F.R. § 404.1520(a)(4)(ii). Arpairment is severe it significantly limits
the claimant’s physical or mental ability perform basic work activities. 20 C.F.R.

88 404.1520(c); 404.1521(a). According to 20 C.F.R. § 404.1521(b), “basic work activities”
means:

the abilities and aptitudescessary to do most jolisxamples of these include--

(1) Physical functions such as wal§jrstanding, sitting, lifting, pushing, pulling,

reaching, carrying, or handling;

(2) Capacities for seeingearing, and speaking;

(3) Understanding, carrying out, anan@mbering simple instructions;

(4) Use of judgment;

(5) Responding appropriately to supervision, co-workers and usual work

situations; and

(6) Dealing with changes ia routine work setting.

20 C.F.R. § 404.1521(b).

In determining that Kelley’s adjustmensdrder with depression and anxiety was a non-
severe impairment, the ALJ reasoned that theimment did not significantly limit Kelley’s
ability to perform work activities. The ALJ inthted that despite Dr. Rini’'s diagnosing Kelley
with adjustment disorder with underlying depressand anxiety, Dr. Rini had also indicated that
Kelley was not bothered by angpression or anxiety duritgs testing. The ALJ also
supported his finding by stating th&elley had specifically denieggroblems with anxiety or
depression, and there was no objective evidarieating that Kelleyhad ongoing problems or
sought treatment for adjustment disorder. (Tr. 19).

There are some troubling aspects of the Akfep two determination. First, while the

ALJ relied on Dr. Rini’'s assessment to make higirination, he did not make mention of other
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information contained in Dr. Rini’'s assessm&hich may have specifically supported a finding
that Kelley’s adjustment disorder was sevdfer instance, at step two, the ALJ completely
ignored Dr. Rini’s impression that Kelley overstated his capalilérel that Kelley’s report of
his own abilities may not be reliable. Dr. Ringpinion in this respeatould potentially account
for Kelley’s self-proclaimed denial of anyglslems with anxiety or depression and Kelley’s
having not sought further treatment for his mehtlth condition. Yeto such discussion of
this evidence favoring Kelley was provided, desphte ALJ’s reliance oother aspects of Dr.
Rini’s report, and this was erro6ee Denton v. Astrub96 F.3d 419, 425 (7th Cir. 2010)
(noting that the ALJ has an obdition to consider Afelevant evidence ancannot “cherry-pick”
facts that support a finding of non-disability whidggoring evidence that points to a disability
finding).

Additionally, although te ALJ supported his step twanling by noting Kelley’s lack of
treatment for adjustment disorder, the ALJ failethtjuire as to Kelley’'seasons for not seeking
treatment for his mental health problems.ditae ALJ inquired into the reason for Kelley’s
failure to pursue regular medical treatment fariental health issues, then the ALJ would have
been in a position to evaluate whether Kelleyl&sported capabilities were in fact credible,
despite Dr. Rini’s opirin that they were nog&ee e.g., Shauger v. Astré&5 F.3d 690, 696 (7th
Cir. 2012) (“an ALJ must firstxglore the claimant’s reasons fiie lack of medical care before
drawing a negative inference.”) (citationsited); SSR 96—7p (“the adjumitor must not draw
any inferences about an individgasymptoms and their functional effects from a failure to seek
or pursue regular medical treatmevithout first considering anyxplanations that the individual
may provide, or other information in the case rdcthat may explain fnrequent or irregular

medical visits or failure teeek medical treatment.’§ee also Mendez v. Barnha489 F.3d 360,
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361-62 (7th Cir. 2006) (“The fact that aypkhiatric patient does not follow through on
counseling or take antipsychoticugs regularly is a commowrsequence of being psychotic
and is especially to be expectafda person with a very low 1Q (emphasis added). The Court
recognizes that some evidence of record, sudradnversaw’s reporinight support the ALJ’s
overall conclusion that Kelleg’adjustment disorder witkepression and anxiety was non-
severe. However, the ALJ did not mention Dnversaw’s report aslaasis for supporting his
conclusion at step two. Even so, on remand, th& Adeds to explain his inconsistent reliance
on Dr. Rini’s opinion and determine the reasonkelley’s lack of mental health treatment.

The Court realizes of course that onceAhd finds any severe impairment—as he did
here, by finding that Kelley suffered from the sevenpairment of mild mental retardation—the
claimant has already met the necessary thresti@tkp two and the ALJ is required to proceed
with the five-step analysis. 20 C.F.R. 8 404.182@((ii) (requiring a “severe” impairment to
move on to step threefastile v. Astrug617 F.3d 923, 926—-27 (7th Cir. 2010) (“[T]he step two
determination of severity is merely a threshaquirement.”). However, in this case, the
severity of other impairments also affected Athd’s equivalency determination (step three), and
therefore a correct assessmainstep two remains importa@ee e.g., Farrell v. Astrué92 F.3d
767, 772 (7th Cir. 2012). Consequently, the €oemands the case so the ALJ may support his
step two analysis with sufficient discussion.

B. Whether the ALJ’s finding that Kelldid not meet Listing 12.05 was supported by
substantial evidence

Kelley next challenges the ALJ's determinattbat he did not meet or equal any of the
impairments listed in 20 C.F.R. pt. 404, SubptAppendix 1. Specifically, Kelley contends that

he satisfied Listing 12.05(@pr mental retardationThe Commissioner disagrees.

19



At step three, the ALJ must determine wiggtthe claimant has met any of the listed
impairments enumerated in the Listing ofgarments found in 20 C.F.R. pt. 404, Subpt. P,
Appendix 1. The Listing of Impairments describes impairments for each of the major body
systems that the Social Security Administratonsiders to be severe enough to prevent an
individual from doing any gainful activity20 C.F.R. § 404.1525. Thus, when a claimant
satisfies the criteria of a Lisig, that person is deemed disalded is automatically entitled to
benefits, regardless of his age, education, or work experiéth¢0 C.F.R. § 404.1526. For
each Listing, there are objective medical findiagd other findings that must be met to satisfy
the criteria of that Listingd. Furthermore, the claimant bears the burden of proving that his
impairments meet the requirements of a Listi6ge Maggard v. Apfel67 F.3d 376, 380 (7th
Cir. 1999).

Listing 12.05 contains an introductoryragraph with the basic description of the
impairment “mental retardation.” Listing 12.05 atsmntains four sets afriteria (A through D).
If the claimant satisfies the degation in the introductory paragrapimd any one of the four sets
of criteria (A through D), then ¢éhclaimant meets the Listing, and the claimant will be deemed
disabled See Adkins v. Astrug26 Fed.Appx. 600, 604-05 (7th Cir. 2007) (unpublished
opinion). Listing 12.05 states:

Mental retardation refers togsiificantly subaverage general
intellectual functioning with degits in adaptive functioning
initially manifested during thdevelopmental period; i.e., the
evidence demonstrates or supports onset of the impairment before
age 22. The required level of severity for this disorder is met when
the requirements in A, B, C, or D are satisfied.

A. Mental incapacity evidenced by dependence upon others

for personal needs (e.qg., taifeg, eating, dressing, or

bathing) and inability to follovdirections, such that the use

of standardized measuresiotellectual functioning is
precluded; or
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B. A valid verbal, performance, or full scale 1Q of 59 or
less; or
C. Avalid verbal, performance, or full scale 1Q of 60
through 70 and a physical other mental impairment
imposing an additional and significant work-related
limitation of function; or
D. A valid verbal, performance, or full scale IQ of 60
through 70, resulting in atdst two of the following:
1. Marked restriction dactivities of daily living; or
2. Marked difficulties in maintaining social
functioning; or
3. Marked difficulties in maintaining concentration,
persistence, or pace; or
4. Repeated episodes of decompensation, each of
extended duration.
20 C.F.R. Pt. 404, Subpt. P, App. 1 812.05.
At step three, the ALJ determined in reletvpart that, althougKelley had the requisite
IQ score, he did not meet Listing 12.05(C) becaesdid not have any other physical or mental
impairment that imposed additional significantriwoelated limitations in functioning. (Tr. 21).
Listing 12.05 states that an additional impaintngresents a significant work-related limitation
of function if, “[it] is a ‘sewere’ impairment, as defined in 88 404.1520(c) and 416.920(c).” 20
C.F.R. Pt. 404, Subpt. P, App. 1. Altho@C.F.R. § 404.1520(c) and 8§ 416.920(c) define
“severe impairment” for purposes of the step amalysis, they specifically state that a severe
impairment is an impairment wdh significantly limits a claimant’ghysical or mental ability to
do basic work activities. Thuspin a plain reading of the relewaCode of Federal Regulations,
as cited, it appears that the aétion of a “severe impairment” for purposes of step two is the
same as the definition of an “additional andrkvelated limitation of function” for Listing
12.05. 20 C.F.R. 88 404.1520(c), 416.920(c).

In Higgins v. Barnhartthe Seventh Circuit afforded deference to the Social Security

Administration’s similar interpitation of the regulation, notintat the Administration, itself,
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equated “additional and significant work-related limitation” with “sevekgdiggins v. Barnhart,
42 Fed.Appx. 846, 849-850 (7th Cir. 2002) (unpublished opini#&eg.also Peterson v. Astrue
No. 09 C 50084, 2010 WL 5423751, at *6 (N.D. Dec. 22, 2010) (“Seventh Circuit case law
clearly equates the meaningsadditional and significant workelated limitation of function’
requirement under § 12.05C and Steypo’s ‘severity standard™)Elster v. BarnhartNo. 01 C
4085, 2003 WL 124432, at *5 (N.D. Ill. Jan. ZB03) (“the newly revised § 12.00 equates
‘additional and significanwith ‘severe.™).

Here, the ALJ failed to mention whether Kglleadjustment disorder had any impact on
Kelley’s ability to satisfy Listing 12.05(C)This is likely because the ALJ had already
determined that Kelley’s adjustment disorders a non-severe impairment—a decision that, for
the reasons previously discussed, requiresmdm&hould it ultimately be determined that
Kelley has another severe impairment at step swoh as adjustment disorder, then this would
be a finding that would be synonymous withllg's having an “additional and significant
work-related limitation of function” under 12.05(CJhus, on remand, the Court directs the ALJ
to adequately explain how Kelley’s adjustmdistorder (or any other limitation for that matter)
impacts his ability to satisfy Listing 12.05(C).

For purposes of remand, the Court also notes that the ALJ erred by misstating the
standard noted in Listing 12.05’s introductory paaadr. In his analysis, the ALJ asserted that,
although there is evidence of Kelley’s sufferingnfr deficits in adaptive functioning, there is
little evidence that Kelley had asignificant adaptive deficit ” related to his social or
interpersonal skills. (Tr. 20-21) (emphasiklad). However, Listing 12.05 only requikdficits
in adaptive functioning—ndaignificantdeficits. See20 C.F.R. Pt. 404, Subpt. P, App. 1 812.05

(“Intellectual disability refers to significaélly subaverage general intellectual functionimith
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deficits in adaptive functioninigitially manifested during #developmental period . . .”)
(emphasis addedNovy v. Astrugd497 F.3d 708, 710 (7th Cir. 2007) (“The key term in the
introductory paragraph . . . iséficits in adaptive functioning.” The term denotes inability to
cope with the challenges of ordigaeveryday life.”) (citing APADiagnostic and Statistical
Manual of Mental DisordersText Revision (DSMIV-TRR (4th Ed. 2000)). Consequently, on
remand, the ALJ shall apply theroect standard in determininghether Kelley also satisfied
Listing 12.05’s introductorparagraph requirements.

C. Whether the ALJ erred with respechie credibility findng and resulting RFC
determination

Kelley asserts that in deciding his RFC, &g failed to make an adequate credibility
finding with respect to the hearing testimgrpvided by him and his mother, and failed to
account for some of his alleged limitans in the RFC. The Court agrees.

The RFC is an assessment of the work-relataditzes a claimant is able to perform on a
regular and continued basis despite the limitatioqmsed by an impairment or combination of
impairmentsCarradine v. Barnhart360 F.3d 751, 780 n. 27 (7th Cir. 2004). This finding must
be based upon all of the relevant evidenatérecord, 20 C.F.R. § 404.1545(a), and this means
that the ALJ is to consider, among other thirifg&gtements about what [the claimant] can still
do that have been provided by medical sourees!’ “descriptions and observations of [the
claimant’s] limitations . . . provided by [tledaimant], [the claimat’s] family, neighbors,
friends, or other personisl. (citing 20 C.F.R. 8§ 404.1545(e) and 8§ 404.1529). Further, the ALJ
must consider all medically determinable inmpeents, even if not considered “severe,” 20
C.F.R. 8 404.1545(a)(2), and the RFC deternmmatnust be supported by substantial evidence.
Arnett v. Astrug676 F.3d 586, 591 (7th Cir. 2012). TheJd decision regarding a claimant’s

RFC is a legal decision, rathéiran a medical one. 20 C.88 404.1546(c), 404.1527(e).
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Kelley is correct that in fiding him not to be credible,gmLJ initially used the same
boilerplate language which the Seventh Circuit has admonished ALJ's for' &sege.g.,
Bjornson v. Astrue671 F.3d 640, 645-46 (7th Cir. 2012). However, more problematic is the
ALJ’s failure to explain whether he found Kelle complaints of difficulties with focusing,
concentrating, and multi-tasking, to be incrediblewhether he believed that Kelley suffered
from these limitations to the extent compkdnof and therefore somehow accounted for the
restrictions in the RFC finding. (T24). Without such an explanatidithe Court is unable to
determine if the RFC finding adequately accounts for Kelley’s lifelong documented difficulties
of maintaining concentration and focus for a prolahgeriod of time. This is especially true
where, in deciding the RFC, the ALJ affedd“significant weight” to the opinion of
psychological consultant Dr. Unversaw, whaideed that Kelley wasapable of performing
simple work because, in relevant part, he wassigptificantly limited in his ability to maintain
attention, concentration, and pistence, sustain an ordinaiyutine, and work without
distraction.

The ALJ also erred by failing to sufficientixplain how Kelley’s altity to engage in
activities of daily living, cardor his daughter with assisteg, and independently obtain
employment and attend medical appointments, sidzat Kelley is also able to perform a full
day of work on a regular and consigtbasis given his mental limitatiorf3ee Bjornsor71
F.3d at 647 (“The critical differees between activities of daiiving and activities in a full-

time job are that a person has more flexibilitgaineduling the former than the latter, can get

! Specifically the ALJ stated: “After careful considtion of the evidence,dghundersigned finds that the

claimant’s medically determinable impairment cowdedgonably be expected to cause the alleged symptoms;
however, the claimant’s statemts concerning the intensity, persisteand limiting effects of these symptoms are
not credible to the extent they are inconsistent wittabwe residual functional capacity assessment.” (Tr. 23).
8 And the ALJ’'s vague statement that the “RFCthalien into account the alleged impairments that are
encompassed by [being] mildly mentally retarded” is insufficient. (Tr. 24).
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help from other persons (in this case, Bjornstwisband and other family members), and is not
held to a minimum standard of performancestas would be by an employer.”). In fact, Kelley
has never been able to maintain a job for lornigan six months. And while the ALJ supported
his RFC finding by relying on Kelley’s self-pr@med abilities, the ALJ did so despite the
opinions of Dr. Rini and Kelley’s mother wholleved that Kelley overstated his capabilities.
The ALJ noted in conclusory fashion that he keken into consideration the possibility that
Kelley might have overestimated his own cali@s (as opined by Dr. Rini and Kelley’s
mother), but the ALJ never explained what hesant by this. In other words, the ALJ failed to
explain in what respect he agreed that Kefteay have overstated his abilities and how Kelley’s
actualabilities were accountddr in the RFC finding.

On remand, rather than making the blanketréissethat “[t]o the etent the claimant’'s
allegations are inconsistent with this [RFC] assessment, such [statements] are not deemed fully
credible,” the ALJ is instructed to explaihich statements of Kelley’s were discredited,
especially in regards to his ability to maintaoncentration, persistenamd pace. In addition,
the ALJ shall explain how Kelley’s actual abdg and limitations were accounted for in the RFC
assessment.

D. Steps 4 and 5

The ALJ found that given the RFC deteration, Kelley could perform his past work
(step four) and other jobs thatigbed in significant numbers the national economy (step five).
However, without a proper credibility deterration and RFC evaluatiosteps four and five
cannot be properly analyzedoung v. Barnhart362 F.3d 995, 1000 (7th Cir. 2004) (the ALJ
must determine the claimant's RFC beforef@aning steps 4 and 5 because a flawed RFC

typically skews questions posed to the VE); 20 C.F.R. 88 404.1520, 404.1545; SSR 96-8p. In
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other words, the Court has no way of concludifgether the hypothetical questions posed to the
VE ultimately included all of Kelley’s limitationgecause there was an insufficient discussion of
the record evidence supporting the ALJ's RFC mieit@ation. Moreover, tthe extent some of
the more restrictive hypotheticals may haveudeld all of the limitations from which Kelley
suffers, i.e. the inability to understand, remembed carry out simple routine tasks over an
eight-hour day, the VE responded that Kelley wlaubt have been able sustain competitive
employment. In essence, given the unsupddrieC determination, it is impossible for the
Court to determine whether the questions posé¢det& E were adequate and inclusive of all the
conditions Kelley alleges he suffers froamd whether the VE’s testimony sufficiently
established whether Kelley could in faetrform his past work and other wdriSee Jelinek v.
Astrue 662 F.3d 805, 813 (7th Cir. 2011) (noting tA&t)’'s must provide vocational experts
with a “complete picture of a claim#s residual functional capacity.”).
V. CONCLUSION

For the aforementioned reasons, the Cassioner’s decision is REVERSED and
REMANDED for further proceedings consistawith the conclusions in this order.

SOORDERED.

ENTERED: February 10, 2014

/s/ JON E. DEGUILIO
Judge
Uhited States District Court

o Admittedly, the Seventh Circuit has occasionalgumed a VE's familiarity with the claimant’s

limitations, despite any gaps in the hypothetical, when the record shows that the VE independently reviewed the
medical record or heard testimonyeditly addressing those limitatior@'Connor-Spinner v. Astryé&27 F.3d 614,

n. 5 (7th Cir. 2010) (citin@imila v. Astrug573 F.3d 503, 521 (7th Cir. 200¥oung 362 F.3d at 10038teele v.
Barnhart 290 F.3d 936, 942 (7th Cir. 200Ragsdale v. Shalal®&3 F.3d 816, 819-21 (7th Cir. 199&hrhart v.

Sec'y of Health & Human Sery869 F.2d 534, 540 (7th Cir. 1992)). This exception does not apply here, since the
ALJ asked a series of increasingly restrictive hypothettbalsfocused the VE's attention on the limitations of the
hypothetical person, rather than on the record itself or the limitations of the claimant Hangeifing Simila 573

F.3d at 521Young 362 F.3d at 1003).
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