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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION AT LAFAYETTE

MARY YORK,
Plaintiff,
V. Case No. 4:14-CV-087 JD

SAINT JOSEPH’'S COLLEGE,

Defendant.

N N N N N N N N N

OPINION AND ORDER

This is an employment disanination action in which the aintiff, Mary York, asserts
claims for age, race, and disability discrimioa and retaliation. The defendant, Saint Joseph’s
College, answered the complaint except ahéaclaim for age discrimination, which it has
moved to dismiss. That motion has been fhliyefed. For the reasotisat follow, the Court
grants the motion to dismiss Méork’s age discrimination claim.

|. FACTUAL BACKGROUND

Plaintiff Mary York was hird as an Educational Supportegmalist by Defendant Saint
Joseph’s College on April 8, 2013. Ms. York ghs that during her employment she was
subjected to a racially hostigvironment in that she facedfounded and untrue criticism and
was otherwise harassed, intimidated, and trdatsdfavorably than other employees. [DE 9 { 7].
Ms. York additionally alleges that after she complained of this harassment, she was retaliated
against. [DE 9  7]. As to her disability disnmation claim, Ms. York alleges that she “was
discriminated against and denied benefits asgbciations available to other employees on
account of her status aparson with disabilitydic] in violation of the Americans with
Disability [sic] Act and denied necessary and reasaabtommodation in the context of the

administrative proceedings by the employer.” [DE&)]. Further, as to her age discrimination
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claim, Ms. York alleges that she “was deniedagay for equal work and discriminated against
and denied the opportunity to utilize compatory time when other and younger employees
were allowed compensatory time, and was denied permission to work from home when ill under
circumstances in which other employees werenadtbin violation of Title VII.” [DE 9  8(a)].
Ms. York’s employment was ultimately terminated.

On or about April 18, 2014 PIaiff filed a charge of dicrimination with the Equal
Employment Opportunity Commigsi. [DE 9 § 5, 9]. The narrative in the charge states, in full:

| am a qualified individual with a disdiby, as defined by the Americans with
Disabilities Act, as amended. My raceAican American. | was employed with
Saint Joseph’s College beginning April 8, 2013. My position was Educational
Support Specialist. My supervisor was Juzesas, Director of Student Success.
Nancy Studer, is the Human ResourBasector. During my employment, | was
subjected to harassment, intimidation, tieeldess favorably #n other employees,
denied accommodations, and when | brougkitconcerns to management, | was
retaliated against, disciplined, and accused of using threatening language or
behavior to intimidate employees of tt@lege. On April 4, 2014, my employment
was terminated because | was accusdukofg insubordinate when | requested to
have a third party at a meeting with M¥asas and Ms. Studer. Although | offered
alternatives to meeting sdfevith Mr. Casas and Ms. Studer, my suggestions were
ignored and my employment was termathtl believe | was harassed, intimidated,
treated less favorably than other eaygles, denied acconudations, retaliated
against, and my employment was terminatedause | reported my concerns to
management, and because of my race cAfriAmerican, in violation of Title VII

of the Civil Rights Act of 1964, as amemfjeand/or, my disability, record of
disability, and/or perceived disabyljt in violation of the Americans with
Disabilities Act, as amended.

[DE 18-2]1 Ms. York also checked boxes on the fdmindicate that the discrimination was

based on “race,” “retaliadn,” and “disability.” [d.]

! The EEOC charge is not includlen or attached to the Amded Complaint. However, it is
critical to the complaint and is referred to insib, the Court may consider it for the purposes of a
Rule 12 motionGeinosky v. City of Chicag675 F.3d 743, 745 n.1 (7th Cir. 201238 LLC v.
Trinity Indus., Inc, 300 F.3d 730, 735 (7th Cir. 200R)assenberg v. A & R Sec. Servs.,,Inc.

No. 10 C 7187, 2011 WL 1792735, at *1 n.1 (N.ID.May 11, 2011) (considering an EEOC
charge that was not attachediie complaint in deciding unda Rule 12 motion whether the
complaint was within the scope of the EEOC charge). Whether the Court can consider the
contents of the Dismissal and Notice of Rights laiéess clear, as a plaintiff need not receive a
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On September 17, 2014, the EEOC issued a Bsshand Notice of Rights, informing
Ms. York that it was closing its file on heharge. The form also contained the following
language under the heading‘bliotice of Suit Rights™:

Title VII, the Americans with Disabilities Act, the Genetic Information
Nondiscrimination Act, or the Age Discrimination in Employment Act: This

will be the only notice of dismissal and ydur right to sue that we will send you.
You may file a lawsuit agnst the respondent(s) under federal law based on this
charge in federal or state court. Your lawsnitst be filed WITHIN 90 DAY S of

your receipt of this notice; or your right to sue based tims charge will be lost.
(The time limit for filing suit based on aatin under state lamway be different.)

Equal Pay Act (EPA): EPA suits must be filed in deral or state court within 2
years (3 years for willfukiolations) of the alleged EPA underpayment. This means
thatbackpay due for any violations that occurred morethan 2 years (3 years)
beforeyou file suit may not be collectible.

[DE 18-1].

On December 16, 2014, Ms. York filed lemmplaint in thisCourt, alleging
discrimination on the basis of age, race, and digglas well as retali@on. [DE 1]. In response
to a motion to dismiss, Ms. York filed an amended complaint on January 26, 2015. [DE 9]. Saint
Joseph’s again moved to dismiss Ms. York’s digerimination claim, arguing that she failed to
exhaust her administrative remedies by inclgdime age-related allegations in her EEOC
charge, and that her complaint faile® adequately plead the claim.

[I. STANDARD OF REVIEW

Rule 12(b)(1) authorizes dismissal of olaiover which the Cotitacks subject matter
jurisdiction. In analyzing a motion to dismisse tBourt must accept as trakk well-pled factual
allegations and must draw all reasonabferences in favoof the plaintiff. Long v. Shorebank

Dev. Corp, 182 F.3d 548, 554 (7th Cir. 1999). Furthifithe district court may properly look

right-to-sue letter before filinguit for age discrimination, but the contents of the Notice do not
affect the outcome of the motion, se tGourt does not decide that question.
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beyond the jurisdictional allegations of the complaint and view whatever evidence has been
submitted on the issue to determine whether in fact subject matter jurisdiction exists.”

(citations omitted). The burden of establishing proper federal subject matter jurisdiction rests on
the party asserting it, which in this case is Ms. Ydvluscarello v. Ogle Cnty. Bd. of Comm’rs

610 F.3d 416, 425 (7th Cir. 2010).

Rule 12(b)(6) authorizes dismissal of a complaint when it fails to set forth a claim upon
which relief can be granted. When consideriiRuée 12(b)(6) motion to dismiss, the Court must
decide whether the complaint satisfies the “notice-pleading” stanttaddp. Trust Corp. v.
Stewart Info. Serv€orp, 665 F.3d 930, 934 (7th Cir. 2012). The notice-pleading standard
requires that a complaint provide a “short aralrpbtatement of the claim showing that the
pleader is entitled to relief,” sufficient fpovide “fair notice” of the claim and its basid.

(citing Fed. R. Civ. P. 8(a)(2)Maddox v. Love655 F.3d 709, 718 (7th Cir. 2011) (internal
citations omitted)see also Bell Atl. Corp. v. TwompB50 U.S. 544, 555 (2007) (quotiRed.

R. Civ. P. 8(a)(2)). In determining the sufficienafya claim, the Court construes the complaint
in the light most favorable to the nonmovingtgaaccepts all well-pleaded facts as true, and
draws all inferences in the nonmoving party’s faReynolds v. CB Sports Bar, In623 F.3d
1143, 1146 (7th Cir. 2010) (internal citations omitted). “A motion under Rule 12(b)(6) can be
based only on the complaint itself, documentadited to the complaindocuments that are
critical to the complaint and referred to in mdainformation that is subject to proper judicial
notice.”Geinosky 675 F.3d at 745 n.1.

[11. DISCUSSION

Saint Joseph’s moves to dismiss Ms. Yedaim under the Age Discrimination in
Employment Act on two grounds. First, it arguesttils. York failed to file an EEOC charge

alleging age discrimination, so she has failedatsfy the exhaustion requirement before
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bringing suit. Saint Joseph’s argues that this igiadictional defect, so ltrings this aspect of
its motion under Rule 12(b)(1). Second, Saint gb'semoves to dismiss under Rule 12(b)(6) for
failure to adequately plead the claimagfe discrimination. Because the first ground is
dispositive, the Court need not reach the second.

“In order to bring an ADEA clainm federal court, a plaintiff st first have raised it in a
timely EEOC charge.Ajayi v. Aramark Bus. SeryS36 F.3d 520, 527 (7th Cir. 2003); 29
U.S.C. 8626(d) (“No civil action may be commenced by an individual under this section until 60
days after a charge alleging unlawful discrintioia has been filed witthe [EOCC].”). This
means not only that the plaintifiust have filed an EEOC chardpit also that the charge must
have encompassed age discrimination in particAlayi, 336 F.3d at 52Miiller v. Am.
Airlines, Inc, 525 F.3d 520, 525 (7th Cir. 2008). “A plaffithowever, may proceed on a claim
not explicitly mentioned in [h¢EEEOC charge ‘if the claim is like or reasonably related to the
EEOC charges, and the claim in the complaintaealsly could be expected to grow out of an
EEOC investigation of the chargeMiller, 525 F.3d at 525 (quotimgheek v. W. & S. Life Ins.
Co, 31 F.3d 497, 500 (7th Cir. 1994)). “When an EE€Charge alleges a particular theory of
discrimination, allegations of aftBrent type of discrimination ia subsequent complaint are not
reasonably related to them unless the allegatioti'e complaint can be reasonably inferred
from the facts allegkin the charge.”Ajayi, 336 F.3d at 527 (quotingheek 31 F.3d at 503).
The purpose of this requirement is “to give #mployer ‘some warning of the [complained-of]
conduct’ and afford ‘the EEOC and the emplogeropportunity to sdé the dispute through
conference, conciliation, and persuasioid’’(quotingCheek 31 F.3d at 500).

Here, Ms. York did not allege age discnmation in her EEOC charge. She did not check

the box to indicate that the discrimination viased on her age, and the narrative contains no



allegation or facts relating to age discrintiag; it focuses solelpn race and disability
discrimination and retaliation. In arguing to thentrary, Ms. York states her response brief:
In her Charge, Plaintiff described th&eets of the actions of Defendant and
provided information to the EEOC challging the Defendant’s hiring process.
That involved the hiring of a less qualdigounger person for the job of Director
of Student Success, insteafl her; the awarding oémployment contracts to

younger staff members, but not to her; #melallowance of compensatory time to
younger staff members, but not to her.

[DE 18]. The Court can find no gtification for this argument as it appears to egregiously
misstate the record and misrepresent Ms. Yaaktsial EEOC charge. Moreover, it seems the
kind of misrepresentation thatudd subject an attorney to saionis. Nothing in the charge,
which is quoted above in full, ferences Saint Joseph’s’ hiripgocess, Ms. York’s candidacy
for any position, or Saint Joseph’s giving betsetio younger employees but not to Ms. York.
Accordingly, the Court concludes that an EE@@estigation into age discrimination could not
have reasonably been expectedjrow from anything in MsYork’s actual charge of
discrimination.

Ms. York next argues that the charge waficient because the EEOC’s Dismissal and
Notice of Rights form indicates that tB&OC construed her charge as raising age
discrimination. Specifically, Ms. Y& notes that the Notice advgsbker of the limitations period
for filing suit under the Age Discrimination EBEmployment Act. As Saint Joseph’s correctly
observes, though, the Notice is merely a forat t#dvises a charging party of the limitations
periods for filing suit under various statutes that the EEOC adminiktdo®es not include any
findings or statements as to the scope oBEOC's investigation, and noore shows that the
charge raised age discrimination than it shtivescharge raised a claim under the Genetic

Information Nondiscrimination Act, which is alseferenced in the Notice. Therefore, the Court



concludes that Ms. York has falléo properly exhauster administrative rengies as to her age
discrimination claim.

Saint Joseph’s argues that exbt#on is a jurisdictional preracpite, such that the Court
must dismiss this claim under Rule 12(b)(1) for lack of subject matter juriscfcTioat is
incorrect: “the requirement that a plaintiff exnlner administrative remedies by the filing of a
timely EEOC complaint containing charges wheesepe covers the claims in a subsequent
district court complaint is merely a condition peelent to suit, not a jurisdictional requirement.”
Volovsek v. Wisconsin Dep'tAfr., Trade & Consumer Prot344 F.3d 680, 687 (7th Cir.
2003);Gibson v. Wes201 F.3d 990, 993 (2000). Nonetrssedismissal based on the
affirmative defense of failure to exhaust admsirative remedies is apypriate under Rule 12(c).
Brownmark Films, LLC v. Comedy Partngé82 F.3d 687, 690 (7th Cir. 201By00ks v. Ross
578 F.3d 574, 579 (7th Cir. 2009). Thismiissal is without prejudic&eal v. Potter559 F.3d
687, 693 (7th Cir. 2009), though if Ms. York didt already file a new charge for age
discrimination within the 300-day limitations period, it may be too late for her to cure this
deficiency.Griffin v. Evanston/Skokie Cmty. Consol. Sch. DistNgéb 12 C 9828, 2013 WL
6255225, at *4 (N.D. lll. Dec. 3, 2013).

V. CONCLUSION

Ms. York failed to exhaust her administratiamedies with the EEOC regarding the age
discrimination allegations in her complaint. Accordingly, the Saint Joseph’s’ motion to dismiss
[DE 11] is GRANTED, and Plaintiff's claim foage discrimination is DISMISSED WITHOUT

PREJUDICE.

2 It nonetheless asks that this claim be dismisg#uprejudice which is incompatible with
arguing that the Court laclsrisdiction over the claim.
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SOORDERED.
ENTERED: July 7, 2015

/s/ JON E. DEGUILIO

Judge
United States District Court



