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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION AT LAFAYETTE
Sabrina Marcus,
Plaintiff,
V. Case No. 4:16-CV-95 JVB

Tate & Lyle Ingredients Americas LLC,

Defendant.
OPINION AND ORDER
Plaintiff Sabrina Marcus waemployed with Defendant Tate & Lyle Ingredients

Americas. Finding herself stressed and anxioughbydemands of her employer (she says the
demands were capricious and unjust), she todkMiIDA leave. After returning from her leave,
she alerted a fellow employee about a sexosigaturing the employee circulating among the
coworkers. She told the employee about the viskmause she was going to complain about it to
the management and she wanted the employee betgorprised when this was brought to her
attention. The management construed her actismrassment of the employee and put her on
administrative leave. At the end of this leave, she was fired.

In this lawsuit, Plaintiff claimshat she was really fired because:

Defendant discriminated against her becausepfictual or perceed disability (Count
);

e Defendant discriminated against fecause of her gender (Count Il);

e Defendant retaliated against her becauseeparted sexual harasent (Count Ill); and

e Defendant retaliated against her beeastse took the FMLA leave (Count IV).
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Defendant seeks to dismiss Counts Il and Il pang to Federal Rule of Civil Procedure
12(b)(1) and (6), for lack ofubject matter jurisdiction and forifare to state a claim upon which
relief can be granted. Defendant submits Blaintiff failed to exhaust the administrative
remedies regarding her gender discriminationrataliation claims with the Equal Employment
Opportunity Commission (“EEOC”PRIlaintiff counters Defendastmotion and argues that,
although not explicitly brought before the EEQI: sex discriminatioand retaliation claims
can be easily inferred from her ADA aRYILA charges. The Court disagrees.

On her EEOC charge form, Plaintiff indicatedly that she was seeking relief against
disability-based discriminatiomd retaliation for taking FMLAdave. This is evident by her
checking theéDiscrimination based on Disabilifyox and leaving all other boxes, including
Discrimination based on Semnchecked. (Charge of Diséform, DE 20-2 at 16.) More
importantly, the narrative of the charge is aldwert being mistreated because of her actual or
perceived disability anlder taking FMLA leave.I(l.) She explains that she is “a qualified
individual with a disability,” that she complainetout work hazards ard return was subjected
to hostility and unreasonable demands by her gensacausing her to go on FMLA leave “due
to ongoing harassment at work coupled with ngreased work load and lack of support from
management.”I{l.) When she returned to work a fevonths later, harassment had't stopped.
But nothing in this charge suggests thatdex played any part in her work conditions.

Although Plaintiff mentions thacident regarding the sex video of another employee and
the actions she took as a result, she does debtonk the employer’s stated reason for her firing,
not to show that her harassmentvsaxual in nature or she was treated differently because she is

a woman. She concludes her charge narratitrereferences only to the ADA and FMLA:



| believe | was continuously harassed by management including
overwhelming me with work in retaliation for reporting a safety
violation, which ultimately led tany need to take leave under the
FMLA, which only increased the harassment and ultimately resulted in
my employment being terminated in retaliation for taking FMLA leave.
| believe | have been harassed, gie&tra work, denied assistance, and
my employment was terminated wumolation of the Americans with
Disabilities Act, as amended.

(Id. at 17.)

These concerns are mirrored in her attornegdier letter to the EEOC. In a four-page
narrative, the focus is exdively on the ADA and FMLA.SeePl.’s Atty. Letter, DE 20-2 at 5—
8.) The letter makes no mentionRiaintiff being sexually harasseor being fired because she
complained of sexual harassment, or beinglfas a result of sexslirimination. Rather, the
letter, just as the charge with the EEOGaasusing Defendant of violating the ADA and FMLA.

The EEOC construed the Plaintiff's attorfgeletter as alleging the ADA violations
(EEOC'’s Letter, DE 20-2 at 10—1Blaintiff never tried to clanf herself or tell the EEOC that
its construction was incomplete. To the contras the administrative proceedings continued,
Plaintiff stuck with he original allegations.

In adding the sex discriminati@nd retaliation charges to hewlsuit, Plaintiff has exceeded
the scope of the EEOC charge. Spcactice is not allowed asdntiff had notgiven Defendant
the opportunity to address helegjations during the administrative process. Just because the
word “sexual” appears in the afge, it does not magically becomeharge of sex discrimination
or retaliation. Something else—antual basis for such an inference—is needed and it's simply
lacking in this case. If Plaiifit believed that she was mistredtbecause of her sex, she should
have made that clear at the outset, as the law requires:

Only the charge is sent to the employard therefore only the charge can affect

the process of conciliation. Whest more, the charge is not the work of a faceless
bureaucrat, leaving victims of discringtion helpless to protect themselves.



Complainants are free to draft and file @es on their own, drire attorneys to do
so, and a charge drafted by the EEOGHf $ not filed unless the complainant
signs it—as [plaintiff] did. If she lda been dissatisfied with the staff's
understanding of her answesdl she had to do was point this out and ask for an
addition.

Novitsky v. Am. Consulting Eng'rs, L.L,@96 F.3d 699, 702 (7th Cir. 1999).

None of the cases upon which Plaintiff rel¢snd for the propositiatihat the Court should
accept new claims when the charge as a witidl@ot put Defendant on notice that there may
have been more that Plaintiff was complaining about.

For this reason and the reasons stated alpawveely because the Court lacks subject matter
jurisdiction over Counts Il andl] the Court grants Defendasitmotion to dismiss (DE 8).

The Clerk is ordered to dismiss Casitl and 11l of the complaint.

SO ORDERED on September 21, 2017.

s/ Joseph S. Van Bokkelen
JOSEPH S. VAN BOKKELEN
UNITED STATES DISTRICT JUDGE




