Marinov v. Fiat Chrysler Automotive Doc. 59

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION AT LAFAYETTE
VASSIL MARKOV MARINOV,
Plaintiff,
V. CAUSE NO.: 4:18-CV-75-TLS-APR

FIAT CHRYSLER AUTOMOTIVE,

Defendant.
OPINION AND ORDER

This matter is before the Court on the Defent FCA’s Motion tdismiss Pursuant to
Federal Rules of Civil Procedut2(b)(1) and 12(b)(6) [ECF No. 2Rlaintiff Vassil Markov
Marinov, proceeding without counsel, filed a resmgr@d Defendant Fiat Chrysler Automotive
(FCA) filed a reply. For the reasons set fdstlow, the Court deas the motion without
prejudice and sets out a briefiaghedule for the Plaintiff tol&é a Supplemental Jurisdictional
Statement.

BACKGROUND

A. Indiana State Court Proceedings

The following is taken from the Mar@0, 2018 Memorandum Decision of the Indiana
Court of Appeals, attached as atigit to the Plaintiff's ComplaintSeeCompl. 9-14, ECF No.
1 (Mar. 20, 2018 Mem. Decision, Indiana Ciooir Appeals Case No. 79A05-1707-SC-1723).
The Plaintiff began his employment with thefendant on July 8, 2013, pursuant to the terms
and conditions of a collective bargainingegment between the United Automobile and
Agricultural Implement Workers dimerica (UAW) and the Defendandl. 10 (Mem. Decision

1 4). Pursuant to the collective bargainingegagnent, which was valid from October 2011 to
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October 2015, and as a condition of employmdhgraployees were requ@d to be dues-paying
members of the UAWd. An employee could pay the union dusither by executing a check-off
authorization form that resulted in autdingaycheck deductions or by paying the UAW
directly.Id. The Plaintiff signed a dues checkoff authation form, which gplicitly stated the
dues requirements and the procedain employee mugtllow if the employee wants to revoke
the dues checkoff authorizatidd. 10-11. As a result, the Defendant began to deduct union
dues from the Plaintiff paycheck and to forward the du® the union as required by the
collective bargaining agreemeid. 11.

On August 4, 2015, the Plaintfifed a small clains complaint in Tippecanoe County,
Indiana, Superior Court, alleging that thef@walant improperly assigdehe Plaintiff's wages
for payment of union dues in vation of the Indiana Wage Deduction Statute, Ind. Code § 22-2-
6-2.See id10, 11 (Mem. Decision {1 1, 5). @efendant filed a motiato dismiss for lack of
subject matter jurisdiction on the basis that the state law claim was preempted by the National
Labor Relations Act (NLRA), 29 U.S.C. 8§ 151 seq. and the Labor Management Relations Act
(LMRA) of 1947, 29 U.S.C. § 141, et s&&peCompl. 11 (Mem. Decision  5). On February 25,
2016, the small claims court ergd an order of dismissand, on March 21, 2016, the Plaintiff
filed a motion to correct error, which was denied by the small claims court the sanck dée
Plaintiff appealedld.

While the appeal was pendingetRlaintiff filed a Chargégainst Employer with the
National Labor Relations Board (NLRB) on June 21, 20d.gMem. Decision | 6). After an
investigation, the NLRB dismissekle Plaintiff's filing because thPlaintiff had completed an
Authorization for Check-Off Dues and l@ition Fee form that he never revokédl. The

Plaintiff appealed, buhe NLRB denied the appkon the same grounds.



On December 29, 2016, the Indiana Court of Appeainanded the case to the trial court
to hold an evidentiary hearing indar to develop jurisdictional factisl. 12 (Mem. Decision
1 7);seealsoMarinov v. Fiat Chrysler Autg69 N.E.3d 957, No. 79A041604-SC-881, 2016 WL
7493516 (Ind. Ct. App. Dec. 29, 2016). On June 7, 2bEr/small claimsaurt conducted an
evidentiary hearing, took swotastimony to develop jurisdictiohfacts, and reaffirmed its
dismissal of the Plaintiff'slaims. Compl. 12 (Mem. Decision { 7). On June 26, 2017, the
Plaintiff filed a motion to correct esr, which was denied on June 29, 207 The Plaintiff
then appealed to the Indiana Court of Appdadls.

In its March 20, 2018 MemoranaiuDecision, the In@dina Court of Appeals affirmed the
dismissal for lack of daject matter jurisdictiond. 14 (Mem. Decision § 12). The court
recognized that “Indiana is a so-called ‘right to watlate, meaning thatmployees cannot be
required to join a union as amdition of employmentbut that Indiana Code § 22-2-6-2 permits
an employee to authorize a wage assigrirasone method of payment of union dués12-13
(Mem. Decision { 10 (citing Ind. Code 1 22-@&%- However, the court acknowledged that,
“when it is clear or may fairly be assumed ttied activities which a &te purports to regulate
are protected by § 7 of the [NLRA], or condtigan unfair labor praéice under § 8, due regard
for the federal enactment requires ttia state jurisdiction must yieldd. 13 (Mem. Decision
1 10) (quotingsan Diego Bldg. Trades Council v. Garm869 U.S. 236, 244 (1959)). The court
further recognized that, becaubke assignment of wages for anidues has long been regulated
by federal law, Indiana’s wagssignment statute is preemptehden it comes to dues checkoff
authorizationsld. (Mem. Decision { 11) (quotin@en. Cable Indus. v. Chauffeurs, Teamsters,
Warehousemen and Helpers Local Union No., N8& 1:15-cv-81, 2016 WL 3365133, at *3

(N.D. Ind. June 17, 2016) (addressing the preemnpif Indiana Code § 22-2-6-2 by 29 U.S.C.



§ 186(c)(4))). The Indiana Cowf Appeals held: “Accordinglyas Marinov signed a valid union
dues check-off form and as there is no evidena®efcion or lack ofonsent, this court’s
jurisdiction is preempted by fedétaw and, therefore, the smalkims court properly dismissed
Marinov’s claim for lack osubject matter jurisdictionfd. 14 (Mem. Decision { 12). The
Indiana Supreme Court denied transfdrl15, 21.
B. Federal Complaint

On October 9, 2018, the Plaintiff filed a proGemplaint in this case based on the same
claim and makes the following allegatio®eCompl. The Plaintiff started working for the
Defendant on July 29, 2013, and he continues to work tlier2. From his start date through
the date of the Complaint, the Defendantmtd pay him his full saty by deducting union dues
and disposing of the moneyl. 2, 1 2;id. 28—-33 (Evidence 7). The deductions were made
without his “legal agreeemt” and contrary to Bidirect instructiondd. 2, { 2. The Plaintiff
attached to his Complaint several communicatfom® the relevant time period disputing the
deduction of union dues from his salary and a@sggethat he did nasign any document giving
consent to make the deductiolts.22—26 (Evidence 1-5). Payagtments for the years 2013—
2018 show deductions for “Union Duesg’the “YTD” amounts of $183.55, $482.42, $518.36,
$603.75, $648.75, $281.25, respectively, and, feytdars 2014-2018, deductions for
“Bonus/Back Union Dues” in th®& TD” amounts of $29.34, $91.80, $68.40, $93.63, and
$93.69, respectivelyd. 28-33 (Evidence 7). The Plaintiff alattached a “petition” and an
email he sent to the union in March 2014 assgthat he is not member of the union and
demanding to be removéem union membershipd. 34—35 (Evidence 8).

After reciting the procedurdlistory of the state court preedings, the Plaintiff states,

“After all that, | think, the only way can get a fair justice is tortuto the US Court and that is



why | bring to you this my Caseld. The Plaintiff asks this Coufl) to find that, since July 29,
2013, the Defendant illegally did not pay the Rtifi his full salaryby making deductions and
that the Defendant illegally disposed of teakeductions, (2) to order the Defendant to stop
making the deductions and to repay him in,fafid (3) to award him double the deducted
amounts in accordance with Indeasbhaw HEA 1469 and with interesd. 3, 11 1-3.

On March 3, 2020, and on the Plaintiff's nootj this case was consolidated for all
purposes withMarinov v. Fiat Chrysler Automotive (FCA):18-cv-56-TLS-APR (N.D. Ind.
filed Nov. 1, 2018), which alleges that the Defentddid not pay the Plaintiff for holiday pay
and supplemental unemployment benefiseMar. 3, 2020 Order, ECF No. 38.

LEGAL STANDARDS

Pursuant to Federal Rule of Civil Procesld2(b)(1), the Court may dismiss a claim for
lack of subject matter jurisdictioApex Digital, Inc. v. Sears, Roebuck & Co/2 F.3d 440, 443
(7th Cir. 2009)Fed. R. Civ. P. 12(b)(1). In consideriagch a motion, the fgtrict court must
accept as true all well-pleaded fa&k allegations and draw all ressble inferences in favor of
the plaintiff.” St. John’s United Church &@hrist v. City of Chicago502 F.3d 616, 625 (7th Cir.
2007) (quotind-ong v. Shorebank Dev. Cord82 F.3d 548, 554 (7th Cir. 1999)). In addition,
“[t]he district court may propeyllook beyond the jurisdictionallabations of the complaint and
view whatever evidence has been submitted enssue to determine wther in fact subject
matter jurisdiction exists.Id. (quotingLong 182 F.3d at 554). THaurden of proof to
demonstrate subject matter jurisdiction is on the party asserting jurisdegidree v. City of
Chicagq 330 F.3d 456, 468 (7th Cir. 2003). Even when the parties do not raise subject matter

jurisdiction, the Court is “obligd to inquire sua sponte wheeewa doubt arises as to the



existence of federal jurisdictionMt. Healthy City Sch. DisBd. of Educ. v. Doyjet29 U.S.
274, 278 (1977).

A motion to dismiss brought under Rule 12@))‘challenges the viality of a complaint
by arguing that it fails tetate a claim upon which relief may be grant&hfmasta v. Jos. A.
Bank Clothiers, In¢.761 F.3d 732, 736 (7th Cir. 2014). The dqureesumes that all well-pleaded
allegations are true, views these well-pleadkyations in the light most favorable to the
plaintiff, and draws alteasonable inferencesfavor of the plaintiff. Reynolds v. CB Sports Bar,
Inc., 623 F.3d 1143, 1146 (7th Cir. 2010). Survivingwe 12(b)(6) motion “requires more than
labels and conclusions, and a formulaic recitation of the elements of a cause of action will not
do.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). “Fact@adiegations must be enough
to raise a right to relief abovbe speculative level . . . 1d. “A claim has facl plausibility
when the plaintiff pleads factual content thadak the court to draw the reasonable inference
that the defendant is liadfor the misconduct allegeddshcroft v. Igbal556 U.S. 662, 678
(2009) (citingTwombly 550 U.S. at 556).

ANALYSIS

The Defendant seeks dismissal on the baseshiBaCourt does not have original subject
matter jurisdiction and that the Plaintiff's otais barred by the doctrnof res judicata. The
Court begins with its subject matter jurigthn because a federal court may not resolve the
merits of a case until it is certain it h&gbject matter jurisdiatn over the controversgpee

Christianson v. Colt Indus. Operating Carg86 U.S. 800, 818 (198&8)png, 182 F.3d at 554.



A. Subject Matter Jurisdiction

The Defendant argues that this Court taokiginal subject matter jurisdiction because
the amount in controversy does not equal aeed $75,000 for purposesdversity jurisdiction
and because the Plaintiff has adleged a federal question.
1. DiversityJurisdiction

Diversity jurisdiction exists where no pldifi and no defendant amgtizens of the same
state and the amount in controversy is $75,00freater. 28 U.S.C. § 1332(a)(1). When the
defendant challenges the amoimtontroversy, the plaifit must come forward with
“competent proof”’ that the amount is mltcMillian v. Sheraton Chi. Hotel & Tower§67 F.3d
839, 844 (7th Cir. 2009) (quotirgcNutt v. Gen. Motors Acceptance Coi298 U.S. 178, 189
(1936)). In his response brief etfPlaintiff asserts that henst seeking relief under state law,
and he does not offer any evideticat the amount in controverg/met. Even considering twice
the amount of the union dues deddctiem the Plaintiff's paycheckss shown in the exhibits to
the Complaint, the total amouintcontroversy is under $7,000nds, the amount in controversy
requirement is not met faliversity jurisdiction.
2. Federal Question Jurisdiction

Federal district courts haweiginal jurisdiction ovefcivil actions arising under the
Constitution, laws, or treaties of the United 84t 28 U.S.C. § 1331. “[W]hen the basis of the
action is a federal statute, a fealecause of action must exist as well for a federal court to hear a
given claim; the general grant of federal gigesjurisdiction contaied in 8 1331, without a
federal cause of action, is not enoudght’l Union of Operating Eng’rs, Local 150 v. War63
F.3d 276, 281-82 (7th Cir. 2009) (citidat'| R.R. Passenger Corp. v. Nat'l Ass’n of R.R.

PassengersA14 U.S. 453, 456 (1974)). As noted abdtlee party invoking federal jurisdiction



bears the burden of demstrating its existenceHart v. FedEx Ground Package Sys. |@b7
F.3d 675, 679 (7th Cir. 2006).

In its motion, the Defendant argues that Rtaintiff has alleged alaim under the Indiana
Wage Deduction Statute, Indiana Code § 22-2-#&; the state law claim “cannot be construed
as a claim over which the Cauras original jurisattion under 28 U.S.C. § 1331;” and that the
“Plaintiff has failed to properlgtate claims under a federal canéaction.” Def. Br. 6, ECF No.
28. The failure to identify a legal theory in tBemplaint is not, by itselffatal under the federal
pleading standar&eeBartholet v. Reishauer A.G. (Zuri¢l953 F.2d 1073, 1078 (7th Cir. 1992)
(“But the complaint need not identify a legal theory, and specifying an incorrect theory is not
fatal.”). The factual allegations of the Comiplachallenge the deduoti of union dues from the
Plaintiff's paychecks and the payment of those dadke union, and the &htiff asks the Court
to order the Defendant to reimiserthe dues and stop the deductidmsis response brief, the
Plaintiff contends that his claim “is not basmdthe laws of IndianaPl. Resp. 1, ECF No. 32.
Yet, the Plaintiff does not identify any applicalideleral law in his brief, nor does he offer a
legal argument in support of this @tis subject matter jurisdiction.

For the reasons outlined below, it appears that the Court does not have federal question
jurisdiction based on the facts alleged. Howevecaise the Plaintiff is pceeding pro se and in
light of his assertion thdte is not bringing a state law claithe Court will give the Plaintiff an
opportunity to file a supplemental jurisdictiorsshtement setting forthetbasis for the Court’s
federal question jurisction in this caseSeeleaf v. Supreme Court of the State of Y8g9 F.2d
589, 595 (7th Cir. 1992) (“[W]hila court must dismiss a caseer which it has no jurisdiction
when a fatal defect appears, leave to amefettee allegations of subject matter jurisdiction

should be freely given.” (quoting/atkins v. Lujan922 F.2d 261, 264 (5th Cir. 1991))).



a. 29 U.S.C. § 186(c)(4)

First, the Plaintiff's stateaurt complaint, brought on the saset of facts as the instant
Complaint, was dismissed by the Indiana statgtcbecause the claim was preempted by federal
law, citingGeneral Cabldor the proposition that Indiar@ode § 22-2-6-2 is preempted by 29
U.S.C. § 186(c)(4) (Section 302 of the LMR&eeCompl. 10-14 (Mar. 20, 2018 Mem.
Decision { 11 (citingsen. Cable Indus2016 WL 3365133, at *3)). That section makes it
unlawful for an employer to pay money to a uniath certain exceptionsncluding, as relevant
here:

The [prohibition] provisions of this seoti shall not be applicable . . . (4) with

respect to money deducted from theges of employees in payment of

membership dues inlabor organizationProvided That the employer has

received from each employee, on whose account such deductions are made, a

written assignment which shall not be Vroeable for a period of more than one

year, or beyond the termination datelod applicable dtective agreement,

whichever occurs sooner . . ..

29 U.S.C § 186(c)(4). The assignmentwaiges for union dues, including checkoff
authorizations, has long beegulated by federal laiee Int’'l Assoc. of Machinists Dist. Ten
and Local Lodge 873 v. Allef04 F.3d 490, 495-97, 500-02 (7th Cir. 2018) (holding that the
LMRA “preempts Wisconsin’s attempt to setw rules for dues-checkoff authorizations
governed by § 186(c)(4)"Gen. Cable Indus2016 WL 3365133, at *3 (recognizing that, “to
the extent that an Indiana law conflicts wiglleral law regarding dueseckoff authorizations,
the State law is preempted” and holding thatltidiana wage assignmtestatute, Ind. Code
§ 22-2-6-2, did not govern the dues checkoff argation that wasavered by 8§ 186(c)(4)).
Recently the Sixth Circuit Court of Appsdield that § 186(c)(4) does not confer a

private right of action on civil plaintiffsSee Ohlendorf v. United Food & Com. Workers Int’l

Union, Local 876883 F.3d 636, 640 (6th Cir.) (holding thiagére is no private right of action,



express or implied, under 8 302grt. denied sub nom. Ohlendorf v. Local 876, United Food &
Com. Workers Int'l Union139 S. Ct. 198 (20183ee alsdonegal Servs., LLC v. Int'| Union of
Operating Eng’rs, Local 150, ALF-CIONo. 20 C 1990, 2020 WL 5994464, at *4 (N.D. Ill. Oct.
8, 2020) (finding that Section 302 does aate a private right of action (citi@hlendorf 883
F.3d at 641))Barrows v. Teamsters Joint Local,8%0. 1:11-CV-357, 2012 WL 3867100, at *8
(S.D. Ind. Sept. 5, 2012) (finding that there is neaie cause of action for monetary payment or
an award of damages under 8 186). If there igrivate right of action, the Court cannot hear the
caseWard 563 F.3d at 282 (“[T]he threshibfjuestion clearly is whethénhe [Act] . . . creates a
cause of action whereby a private party . . .@aforce duties and obhgjons imposed by the
Act; for it is only if such a right of action exidfsat we need consider . whether the District
Court had jurisdiction tentertain it.” (quotindNat’l R.R. Passenger Corpil4 U.S. at 456)).
However, “the NLRB ‘has long held thainployers and unionsigage in unfair labor
practices under Sectioi$a)(1)—(3) and 8(b)(1)(A) of tH&LRA] if they check off union dues
without an employee’s valid authorizationStewart v. NLRB851 F.3d 21, 23 (D.C. Cir. 2017)
(citing Frito-Lay, Inc, 243 N.L.R.B. 137, 137 (19798¢e also Local 58, Int'l Bhd. of Elec.
Workers (IBEW), AFL-CIO v. NLRB88 F.3d 1313, 1315 (D.C. Cir. 2018) (explaining that the
NLRB has interpreted Section 7 of the NLRA astpcting an employee’sgfit to revoke a prior
authorization for the deduction of union dues and Ssattion 8 provides thétis an unfair labor
practice for the labor organizationits agents to restrain an playee’s exercise of the rights
guaranteed in Section 7). The NLRB has also tiedtlit is an unfair lalkrgpractice for the union
and the employer to deny an gloyee’s statutory right underl®6(c)(4) to revoke the checkoff
authorization “at least once a year . . . on the annual anniversary of his execution of the

authorization” or “upon theermination of the colleste-bargaining agreementStewart 851

10



F.3d at 23 (citingAtlanta Printing Specialtie& Paper Prods. Union 527, AFL-C|®23 F.2d
783 (5th Cir. 1985)).

While this means that the Plaintiff mhgve recourse before the NLRB on his wage
claim, it does not help him in this Court basa unfair labor practice claims fall within the
‘exclusive jurisdiction’ of tie NLRB, largely precluding the exase of jurisdiction by federal
courts.SeeKaiser Steel Corp. v. Mullingl55 U.S. 72, 83 (1982) (“As a general rule, federal
courts do not have jurisdictiaver activity which is arguablyubject to § 7 or § 8 of the
[NLRA] and they must defer to the exsive competence of ¢l {NLRB].” (quotingGarmon
359 U.S. at 245));.ocal 926, Int’'l Union of Opering Eng’'rs, AFL—CIO v. Joneg60 U.S. 669,
680 (1983) (recognizing that “ti@armonpreemption doctrine not only mandates the
substantive preemption by the federal labor lath@areas to which it afips, but also protects
the exclusive jurisdiction of the NLRB over n&tt arguably within the reach of the Act”).
“[T]he same ‘exclusive competence’ of tNeRB which divests state courts of original
jurisdiction over claimsubject to sections 7 and 8 alivests federal courts of such
jurisdiction.” Smart v. Local 702 Int’'l Bhd. of Elec. Workes62 F.3d 798, 806 (7th Cir. 2009)
(citations omitted)see alsdNLRB v. State of Ill. Dep’t of Emp’t Se888 F.2d 735, 738 (7th Cir.
1993) (“[T]he NLRB has exclusive jurisdiction temedy unfair labopractices by employers
and unions.” (citingsolden State Transit Corp. v. City of Los Angef&3 U.S. 103, 108
(1989))).

In fact, it appears that the Plaintiff consglérs wage claim to be an unfair labor practice
because he filed a charge with the NLRB onviigy issue raised in the instant ComplaBde
Sarauer v. Int'l Assoc. of Machinisasid Aerospace Workers, Dist. No, 966 F.3d 661, 677

(7th Cir. 2020) (finding that thelaintiffs had essentially concedd#tht their wage claim, which

11



complained that the employer wrongfully kalield union dues from the plaintiffs’ paychecks
“without authorization,” was aanfair labor practice by the fatttat they had filed an unfair
labor practice charge with the NLRB)ItBhough no documents frothe NLRB proceedings
have been submitted in thiase, the Court takes judici@tice of those proceedings for
purposes of this jurisdictiohaquiry from the Indiana Gurt of Appeals’ March 20, 2018
decision set out in the Background abdveeCompl. 9—14 (Mar. 20, 2B Mem. Decision).
b. Section 301 hybrid claim

Section 301 of the LMRA provides a meanseaafress in federal cauior certain claims:
“Suits for violation of contrats between an employer anthbor organization representing
employees in an industry affeatj commerce . . . maybe be brouh&any district court of the
United States having jurisdictiaf the parties . . . .” 29 U.6. § 185(a). Thus, although unfair
labor practices by themselves are within the exatusirisdiction of the NLRB, a federal district
court has concurrent jurisdiction with the NLRBer the unfair labor practice brought against
the employer for breach of the aailtive bargaining agreement iktplaintiff also sufficiently
alleges a claim against the union under Sectiono8@ie LMRA for breactof the duty of fair
representation related to thkkeged unfair labor practic8ee Bell v. DaimlerChrysler Corp47
F.3d 796, 804 (7th Cir. 2008) (recaging the hybrid nature of section 301/fair representation
lawsuit brought in a judicial raéin than private forum when thegpitiff is alleging both that the
employer violated the collective bargaining agreatrand that the unidsreached its duty of
fair representation in relation to that claimed violation (cirdCostello v. Int’l Bhd. of

Teamsters462 U.S. 151, 164 (1983pee alsdNielsen v. Int'l Ass’n of Machinists & Aerospace

12



Workers, Local Lodge 25694 F.3d 1107, 1111 (7th Cir. 1996€):Connor v. Local 881 UFCW
393 F. Supp. 2d 649, 655 (N.D. Ill. 2005).

It appears implicit that the Plaintiff édleging a breach of the collective bargaining
agreement by his employer, the Defendant, giierallegations that hgas a member of the
union (although against higishes) and that the union dues weithheld from hs paycheck by
the Defendant without his permissi@ee, e.g., Saraugd66 F.3d at 677 (finding that the
plaintiffs’ claim that the emloyer wrongfully withheld uran dues from their paychecks,
“[c]onstrued as a claim for undadrized deduction in violatioof the [collecive bargaining]
agreement’s check-off provision,” arose under ®acB01 but failed on the mits for failure to
exhaust the agreed private remedies (cililig-Chalmers Corp. v. Lueckd71 U.S. 202, 220-21
(1985))).

But Section 301 requires that the clairscabe brought against the union, and the
Plaintiff has not named the Wni as a defendant in this caudeaction, nor are there any
allegations that the union breached its duty ofrigpresentation in the grievance procedure or
that the Plaintiff first availed himself of the dispute resolution pro&ess Be|l547 F.3d at 803
(“Union members must avail themselvedtbe] dispute-resolution mechanisms [of the
grievance and arbitration processffore turning to the courtsr relief [under Section 301].”
(citation omitted)). The Court recoges that the Plaintiff filed aeparate cause of action against
the union in cause number 4:18-c¥:-asserting a claim for religis discrimination related to
his membership in the union ancetimproper deduction of union du&ee Marinov v. United
Auto Workey 4:18-cv-59-JTM-APR (N.D. Ind. filed ¥g. 9, 2018). The Plaintiff filed another
separate complaint against thefendant (FCA) in cause numb&d 8-cv-56, alleging that, as

part of his employment, he wanappropriately included asv@ember of the “UAW” union and

13



that the deduction of union dues from his paakts is contrary to his religious belieBee
Marinov v. Fiat Chrysler Automotiy&€ompl. at 2, ECF No. 1, #83-cv-56-JTM-APR (N.D. Ind.
filed Aug. 9, 2018).

However, the Plaintiff has repeatedly resistonsolidation of kithree cases either on
the merits or for purposes of disery. Early in the instant cagbe Court directed the Clerk of
Court to refile the Complaint from this caseamsamended complaiint 4:18-cv-56 and then
closed this cas&eeOct. 11, 2018 Order, ECF No. 4. The Rtdf filed a motion in both cases,
clarifying that he intended for the two complaitde separate causes of action and asking that
the cases proceed separat8lgeOct. 22, 2018 ot., ECF No. 5Marinov, 4:18-cv-56, ECF No.
18. The Court granted the motiand reinstated this casgeeOct. 25, 2018 Order, ECF No. 6.
Later, the Plaintiff's pro bonat@mrney, who was appointed attPlaintiff's request in cause
number 4:18-cv-56, and who subsequently enteiedppearance on behaffthe Plaintiff in
this case, withdrew his appearances due teakiolown in the attorneytient relationship based
on a disagreement over the eappance in this case and otleg attorney having drafted a
proposed amended complaint irtieipation of the consolidatioaf 4:18-cv-56 and this casBee
ECF Nos. 46, 49, 50Warinov, 4:18-cv-56, ECF Nos. 90, 91, 96-99. Recently, the Plaintiff
persistently objected, unsuccessfully, to the obdation for discovery purposes of the three
cases—4:18-cv-56, 4:18-cv-59, and this case 4viBsc(which has already been consolidated
with a fourth case, 4:18v-80, for all purposesyeeMarinov, 4:18-cv-56, ECF Nos. 103 (4:18-

cv-56 and 4:18-cv-75/4:18-cv-80), 104 (4:185f% and 4:18-cv-59), 109 (reply), 113 (order);

14



Marinov, 4:18-cv-59, ECF Nos. 104 (4:18-cv-88d 4:18-cv-75/4:18-cv-80), 112 (reply), 113
(order).

Thus, because the Plaintiff has not alleged any claim against the union for breach of its
duty of fair representation, thi®aintiff does not appear to lasserting a hybrid claim under
Section 301See Yeftich v. Navistar, In@22 F.3d 911, 914 (7th Cir. 2013) (citikgca v.

Sipes 386 U.S. 171, 186-87 (196Mhomas v. United Parcel Serv., In890 F.2d 909, 914-16
(7th Cir. 1989)). As a result, the Court doesmve subject matteriigdiction over the wage
claim.

B. Res Judicata/Claim Preclusion

Although this Court’s subject rttar jurisdiction remains iquestion, the Court briefly
addresses the Defendant’s reqdestlismissal based on res jadia (claim preclusion). The
Defendant contends that thaitiff's claim for repaymenof union dues is barred by the
doctrine of res judicata becaube Plaintiff already litigated the claim through the Indiana
Supreme Court. However, thet court complaint was dismisstr lack of subject matter
jurisdiction based on federal preemption and, thas,no claim preclusivefett in this case.

Federal district courts appstate res judicata princgs when the prior action was
decided in state couNalbruna Slater Steel Corp. v. Joslyn Mfg. (&84 F.3d 553, 560 (7th
Cir. 2019) (citingMains v. Citibank, N.A852 F.3d 669, 675 (7th Cir. 2017); 28 U.S.C. § 1738).
Under Indiana law, claim preclusion applies wh@n a court of competent jurisdiction renders a
judgment; (2) that judgment was rendered omtleeits; (3) the matter moat issue was, or
could have been, determined in the prior actaod (4) the current parties to the suit, or their

privies, adjudicated the former actidviarion Cty. Circuit Court v. Kingl150 N.E.3d 666, 672
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(Ind. Ct. App. 2020) (citingAngelopoulos v. Angelopoulda N.E.3d 688, 696 (Ind. Ct. App.
2013)).

Here, neither the first nor second element i Fiest, the Indianatate court was not a
court of competent jurisdiction on teeclusively federal claim at issugee Valbruna Slater
Steel Corp.934 F.3d at 561-63 (holding that Indianairi preclusion law recognizes that, “if
there is no state-court jurisdiction to heareanlusively federal @im, there is no claim
preclusion” (applyingvarrese v. Am. Acad. of Orthopaedic Surged™® U.S. 373, 382
(1985))). Second, there was no judgrh“on the meritsbecause the state court did not have
subject matter jurisdictiotdart v. Webster894 N.E.2d 1032, 1037 (Ind. Ct. App. 2008) (“A
dismissal for lack of subject mattjurisdiction under Indiana Tti&ule 12(B)(1) . . . is not an
adjudication on the merits nor igés judicata’ (citing Perry v. Stitzer Buick GMC, Ina637
N.E.2d 1282, 1286 (Ind. 1994))). Thus, the statetqadgment does not bar the Plaintiff's
Complaint in this case.

C. Dismissal of Cause Number 4:18-cv-80

In footnote 6 of its brief, the Defendamieks dismissal of the Complaint filed in cause
number 4:18-cv-80, which has been consolidatikl the instant cause of action for alll
purposes. The Defendant asks the Court tmidisthe claim in 4:18v-80 “for the same
reasons” that it seeks dismissal of the clairthis case; the Defendant had relied primarily on
res judicata and offers no further analy§lef. Br. 7, n. 6. Although the cases have been
consolidated for all purposes, any motiorigmiss the claims alied in the 4:18-cv-80
complaint, which do not relate the deduction of union dues lvather to the nonpayment for a
holiday and for a temporary layoffjust specifically address thoslaims and the basis for their

dismissal. The Court denies the relief regjad in footnote 6.
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CONCLUSION

For these reasons, the Court denigbout prejudice Defendant FCA'’s Motion to
Dismiss Pursuant to Federal Rules of CRiibcedure 12(b)(1) and 12(b)(6) [ECF No. 27].

The Court ORDERS the Plaintiff to file, on or before December 7, 2020, a Supplemental
Jurisdictional Statement addragsithe Court’s subject matterisdiction, including articulating
the legal basis for this Courtfederal question jurisdiction. TheoGrt warns the Plaintiff that, if
he does not respond by the deadline, the casdmdismissed without pjudice for lack of
subject matter jurisdiction.

The Court further ORDERS the Defendamfile on or before December 21, 2020, a
response to the Plaintiff's Supplental Jurisdictional &tement, addressing the issues raised by
the Plaintiff therein as well as the legal isstased by the Court in this Opinion regarding
federal question jurisdiction. Fingllthe Court grants the Plairitiip to and including January 4,
2021, to file a reply, if any, in support oshisupplemental Jurisdional Statement.

SO ORDERED on November 9, 2020.

s/ Theresa L. Springmann

JUDGETHERESAL. SPRINGMANN
UNITEDSTATESDISTRICT COURT
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