
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS  DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

STATE OF NEW YORK, STATE OF NEW
JERSEY, STATE OF CONNECTICUT,
HOOSIER ENVIRONMENTAL COUNCIL,
and OHIO ENVIRONMENTAL COUNCIL,

Plaintiff-Intervenors,

vs.

CINERGY CORP., PSI ENERGY, INC., and
THE CINCINNATI GAS & ELECTRIC
COMPANY,

Defendants.

)
)
)
)
)
)
)    
)
)
) 1:99-cv-1693-LJM-JMS
)
)
)
)
)

ORDER

This matter pends on the Order to Show Cause issued by this Court on December

18, 2008.  The Court ordered each of defendants’, Cinergy Corp., PSI Energy, Inc., and

The Cincinnati Gas & Electric Company (collectively, “Cinergy”), counsel of record as of

May 5, 2008, to show cause why they should not be suspended from practice before this

Court and why Cinergy and its counsel should not be ordered to pay for plaintiffs’, the

United States of America (“USA”), and plaintiff-intervenors’, the State of New York, the

State of New Jersey, the State of Connecticut, the Hoosier Environmental Council, and the

Ohio Environmental Council (all plaintiffs, collectively, “Plaintiffs”), attorneys’ fees.  The

Court did not set a disciplinary hearing pursuant to its local rules.  The Court instead gave

counsel the opportunity to show cause why such a procedure would be unnecessary.  The
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issue of attorney fees is not a matter of attorney discipline.  Rather, fees are an issue of

further remedy for the previously found misconduct.

Cinergy has provided the Court with a brief and supporting documentation in

response to the Court’s Order to Show Cause.  The Court finds as follows:

I.  DISCUSSION

The sine qua non of the Court’s prior order finding attorney misconduct and calling

for a new trial is this colloquy between Cinergy counsel and its witness Mr. Robert Batdorf

(“Bardorf”):

Q.  Are you currently employed, Mr. Batdorf? 

A. No, sir, I am currently retired.

After the jury returned its verdict and during the discovery process for the remedy

phase of this case, Cinergy’s lawyers disclosed that Batdorf had, approximately one month

before trial, signed a consultant agreement with Cinergy in which Batdorf agreed to provide

advice and testimony for this litigation and be paid for his time in the amount of $200.00 per

hour plus expenses.  The agreement clearly indicates that Batdorf was not to be considered

an employee of Cinergy, rather he was to be considered an independent contractor.  

The Court, in its Order on Plaintiffs’ Motion for New Trial, expressed concern that

the failure to disclose Batdorf’s employment as an independent contractor, coupled with

what the Court observed as Cinergy’s strategic juxtaposition of its own witnesses as retired

and unpaid against Plaintiffs’ witness as highly paid experts, compounded the

misrepresentation of Batdorf’s actual employment circumstances.  The Court was further

concerned that when Cinergy lawyers asked for permission for Batdorf to remain in the
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courtroom for the rest of the trial after his testimony because he was retired and would not

be called again, the Court, in granting that permission, put its own imprimatur on the

representation that Batdorf was not employed.  

The Court also found that the existence of the agreement should have been

revealed to Plaintiffs during the discovery process both in response to specific discovery

questions asked and pursuant to a continuing duty to provide discovery on any

circumstances of the witnesses that changed during the pendency of the case.

In response to the Order to Show Cause, all the counsel of record have filed

affidavits.  In addition to those affidavits, counsel, for whom this Court has a great deal of

respect, filed affidavits opining on various issues in the case.  In addition two distinguished

professors offered affidavits on issues addressed in this Courts prior ruling.  Finally, a

thorough brief has been filed on behalf of all lawyers involved.

It is clear from a reading of counsels’ affidavits that not all counsel were aware of the

remuneration agreement.  Some, in fact, were not aware of the agreement until after the

verdict was returned.  The Court will accept their statements as true and find that they have

satisfied in full the show cause requirement.  The lawyers are:  Mark Hopson, Thomas

Green, Kosta Stanko Stojilkovic, Meghan Delaney, Frank Volpe, Samuel Boxerman, James

King, John Papageorge, Scott Alexander, Barbara Fruehling Gambill and Debra McVicker

Lynch.  In addition, while Robert Clark indicates that he might have been aware of the

agreement, he was not involved in the trial.  Again, all these lawyers have satisfied the

show cause requirement and have no further responsibility to the Court on these issues.

The only remaining lawyers are:  in house counsel Julie E. Ezell (“Ezell”) and Dean

Moesser (“Moesser”), and trial counsel Kathryn Thompson (“Thompson”).   
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The affidavits of experts all address discrete issues raised in the Court’s order.  It

is significant to note that no expert has approved or even addressed the responsibility of

counsel of record in failing to intervene when a witness who is signatory to a consulting

agreement and who is being remunerated in proportion to his last salary benefit package

from defendants, Cinergy, tells the jury that he is unemployed.   No expert has addressed

Hamilton v. General Motors Corporation, 490 F.2d 233, 229 (7th Cir. 1973), on the issue

of payment of non-expert witnesses.  No expert has addressed Paragon Podiatry Lab., Inc.

V. KLM Labs., Inc., 984 F.2d 1182,1191(Fed. Cir 1993), which warns of half truths when

representing consultants as not employed.  Finally, no expert has been charged with the

responsibility of weighing  “the competing policy interests of the finality of judgment against

fundamental fairness in light of all the facts” as is this Court when resolving a motion for

new trial.  Lonsdorf v. Seefeldt, 47 F.3d 893, 897 (7th Cir. 1995).

Two of the expert affidavits are directed at this Court’s ruling that the remuneration

agreement should have been revealed to Plaintiffs in accordance with the Federal Rules

of Civil Procedure for discovery.  These affiants are, of course, entitled to their opinions and

this Court simply disagrees and stands on the views expressed in its prior Order. 

Several experts point out to the Court that consulting agreements are executed

between former employers and retirees and emphasize that the payment is for time spent

to prepare, advise and testify, but not for the content of their testimony.  Some indignation

is expressed in the affidavits of others that the remuneration agreement is relevant at all.

These consulting agreements are so common as to not be of any great concern opines one

expert.  Another expert finds that the amount of remuneration is reasonable and should in

itself not cast any aspersions upon the testimony.   



1The Court is confident that counsel will advise Batdorf that for tax purposes he
was not just retired. 
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The Court has no quarrel with the right or qualifications of any of these experts to

offer these opinions.  The Court believes that the effect of the remuneration agreement at

issue in this case, whether it was for time or testimony, whether like agreements are so

common as to not be of concern, and the overall effect of the agreement upon the outcome

of the verdict should be issues openly placed before the jury.  In the case at bar, it has

been this Court’s opinion and remains so that the jury was entitled to know of the

agreement and that counsel for Cinergy who were aware of the agreement should have

revealed it to the other side both during the discovery process or at the very least as soon

as Batdorf told the jury that he was unemployed.  

The Court has not found that Batdorf deliberately misinformed the jury as to his

employment status.  The Court does find that it was the responsibility of Cinergy counsel,

upon hearing Batdorf’s answer that he was unemployed, to immediately consult with him,

advise him of the fact that he was in fact employed as an independent contractor and

advise the Court and jury of the truth of his consultant agreement.1  As the Court has

already found, the failure to do so has resulted in the necessity of a new trial.  

The Court now turns to the question of whether attorneys Ezell, Moesser and

Thompson have shown cause that a separate file for disciplinary action should not be

opened and a hearing set.  Should lawyers who knew of the existence of the terms of the

consultant agreement be disciplined further for failure to protect their client from possible

untoward consequences of a statement made to a jury under oath that he may not

appreciate is untrue?  Should they be further disciplined for failure to reveal the terms of
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the agreement so that the jury might consider it under the totality of the circumstances in

this case in determining whether Cinergy discharged its duties under the Clean Air Act?

Ordinarily a credibility issue will not support a setting aside of a jury verdict.  Even

so, this Court has found that in conjunction with the expressed themes of the defense, the

request that a retired witness be permitted to stay in the courtroom despite a witness

separation order,  the failure to disclose the agreement either before or after Batdorf’s

testimony required the verdict to be set aside.  Setting aside a verdict is a harsh penalty.

A harsh penalty called for by what the Court considers the egregious nature of the attorney

inaction.  

It is the opinion of this Court that further action against Ezell, Moesser, and

Thompson is unnecessary.  The publishing of this and prior orders is sufficient.  Further

proceedings would create time consuming litigation threatening to overtake the issues of

the case and draw time and energy away from the Court’s and the attorneys’ task of

bringing this litigation to a close with as little delay as possible.  No disciplinary action is

recommended by this Court.  

The Court reminds counsel that ours is a system of dispute resolution that relies very

heavily on the integrity of the means and on the empirically sound and historic theory that

if the means are just the end is just.  The means upon which we all rely include the rules

of evidence, the rules of procedure and the rules of professional conduct.  While we

sometimes narrowly refer to the system as a whole as an adversary system, we are all

called upon to remember that a lawyer has a duty of candor to the court, not just a duty of

advocacy for the client.  In an effort to zealously advocate for the client, lawyers can

forsake their duty of objectivity and become like chamaeleons, indistinguishable from their
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clients.  It is upon this over advocacy that the Court blames the otherwise untenable

position that an individual who has signed a consultant agreement and is being paid some

$200.00 per hour plus expenses can wholly truthfully state that he is unemployed.  Whether

this is sanctionative non-professional behavior as well as over advocacy is not a question

this Court will pursue further on the facts before it.  For this reason no further action will be

taken against any of the three mentioned lawyers. 

In addition to the new trial, it is this Court’s opinion that Cinergy should pay

Plaintiffs’ attorneys’ fees for bringing this issue to the Court’s attention.  There will be a new

trial precisely because of the conduct attributable to two in house lawyers and one hired

counsel.  The Court finds that cause has not been shown that Cinergy should not pay

Plaintiffs’ attorneys’ fees.  The Court hereby orders Cinergy to pay Plaintiffs’ attorneys’ fees

for bringing this issue to the Court’s attention.  Plaintiffs’ counsel are ordered to prepare

and file within thirty days a statement of attorneys’ fees necessary for filing and responding

to their Motion for New Trial.   

II.  CONCLUSION

For the reasons stated herein, the Court concludes that defendants, Cinergy Corp.,

PSI Energy, Inc., and The Cincinnati Gas & Electric Company, and their counsel of record

as of May 5, 2008, have SHOWN CAUSE why said counsel should not be subject to

disciplinary proceedings in this Court.  However, defendants, Cinergy Corp., PSI Energy,

Inc., and The Cincinnati Gas & Electric Company, have FAILED to SHOW CAUSE why

they should not pay for plaintiffs’, the United States of America (“USA”), and plaintiff-

intervenors’, the State of New York, the State of New Jersey, the State of Connecticut, the
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Hoosier Environmental Council, and the Ohio Environmental Council, attorneys’ fees for

bringing these issues to the Court’s attention.  Within thirty (30) days of the date of this

Order, plaintiffs’, the United States of America (“USA”), and plaintiff-intervenors’, the State

of New York, the State of New Jersey, the State of Connecticut, the Hoosier Environmental

Council, and the Ohio Environmental Council, shall file a statement of attorneys’ fees for

filing Plaintiffs’ Motion for New Trial.

The Hearing on the Order to Show Cause set for Tuesday, January 13, 2009, is

hereby VACATED.  This cause remains SET for a Final Pretrial Conference on the

Remedy Phase on Friday, January 16, 2009, at 9:00 a.m., in Courtroom 202, and for a

Bench Trial on the Remedy Phase on Monday, February 2, 2009, in Courtroom 202, Birch

Bayh Federal Building and United States Courthouse, 46 East Ohio Street, Indianapolis,

Indiana.

IT IS SO ORDERED this 12th day of January, 2009.

________________________________
LARRY J. McKINNEY, JUDGE
United States District Court
Southern District of Indiana

Distribution attached.

 
        ________________________________ 

        LARRY J. McKINNEY, JUDGE 

        United States District Court 

        Southern District of Indiana 
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