
1 The Court interprets Zurich’s relevance objection as being, more precisely, an assertion

that the discovery sought is not reasonably calculated to lead to the discovery of admissible

evidence.
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ORDER ON MOTION TO COMPEL

I. Introduction.

This matter is before the Court on the motion to compel [Docket No. 696] filed by

Defendants American National Fire Insurance Company and the Ohio Casualty Insurance

Company (collectively “Ohio Casualty”).  Ohio Casualty seeks from Defendant Zurich

American Insurance Company and its affiliates (collectively “Zurich”) Zurich’s underwriting

files and documents related to aggregate deductible agreements between Zurich and Irving

Materials, Inc. (“IMI”).  Zurich objects on the grounds that such discovery is premature and

irrelevant.1  Because Zurich has failed to support these objections, Ohio Casualty’s motion to

compel [Docket No. 696] is granted.

II. Background.

IMI filed suit against several insurance companies in March of 2003 for bad faith, breach

of contract, waiver, and estoppel, after having unsuccessfully filed claims for indemnity and
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defense with these insurers.  For the relevant time period of 1999 – 2001, Zurich issued primary

policies to IMI, and Ohio Casualty issued excess policies to IMI.  One of the major issues in this

case, which has not yet been determined, is whether Zurich’s underlying policies have been

exhausted, thus triggering the application of the excess policies.  [See Docket No. 577 at 1.]

The original policies filed with the Court as attachments to the amended complaint

contain “per occurrence” deductibles.  [Docket No. 578 at ¶ 12.]  Ohio Casualty filed a motion

for summary judgment on May 29, 2007, arguing that the underlying policies had not yet been

exhausted, explaining that unlike policies from other years, the underlying policies for the

relevant time period do not contain aggregate deductible agreements.  [Docket No. 578 at ¶ 12.] 

On June 22, 2007, IMI disclosed to Ohio Casualty aggregate deductible agreements executed

between IMI and Zurich in August 2003 that are effective as of the inception dates of the

policies.  [Docket No. 669 at 1; Docket No. 652, Ex. E at 2; Docket No. 659 at 2.]  These

agreements were not attached to the policies filed in the amended complaint.  IMI’s purpose in

disclosing the aggregate deductible agreements was to informally resolve the summary judgment

motion filed by Ohio Casualty that IMI said was based on the incorrect assumption that there

were no such agreements as part of the Zurich policies.  [Docket No. 652, Ex. E at 2.]  Ohio

Casualty filed a motion for sanctions against IMI for failing to disclose these agreements as part

of discovery. [Docket No. 651]  This motion for sanctions is still pending because the Court

granted Zurich’s motion to stay a decision on it pending arbitration between IMI and Zurich on

the issue of the aggregate deductible agreements.  [Docket Nos. 658, 676.]  In the motion to

compel at issue before the Court, Ohio Casualty seeks discovery of documents related to these

aggregate deductible agreements as well as the underwriting files Zurich maintained for IMI for
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1997 – 2002.  [Docket No. 696 at 1-2.]

III. Discussion.

Ohio Casualty filed its motion to compel pursuant to Federal Rule of Civil Procedure

37(a)(2)(B).  Zurich argues that it need not provide the information Ohio Casualty seeks

because: (1) the request is premature; and (2) the information is irrelevant.  [Docket No. 706 at

1-2.]  Zurich has the burden of showing, with specificity, that the discovery is objectionable. 

Graham v. Casey’s Gen. Stores, Inc., 206 F.R.D. 251, 254 (S.D. Ind. 2002).  

Zurich argues that the request is premature because the issue of the aggregate deductible

agreements, as between IMI and Zurich, is currently before an arbitrator.  Ohio Casualty points

to the Court’s May 5, 2008, order granting Zurich’s motion to stay pending arbitration.  [See

Docket No. 676.]  In that order the Court granted Zurich’s request to stay a decision on Ohio

Casualty’s motion for sanctions filed against IMI for allegedly withholding discovery (the

aggregate deductible agreements) until the conclusion of an arbitration decision between Zurich

and IMI regarding the deductible agreements.  

The Court granted Zurich’s motion partly because the information from the arbitration

might be relevant to a ruling on the motion for sanctions, and if so, having the information before

the ruling on the motion for sanctions might lead to a more efficient and just result.  Another

reason the Court granted Zurich’s motion to stay was because Ohio Casualty’s motion for

sanctions broadly requested that the Court “strike the alleged aggregate deductible agreements of

August 2003 from the record and . . . exclude such documents from consideration as evidence,

for any purpose, in this case.”  [Docket No. 652 at 28.]  Such a request would not only affect the



2 Ohio Casualty has since backed away from this sweeping request and does not question

the validity of the agreements as between IMI and Zurich, but rather contends that they “are not

enforceable against or binding upon Ohio Casualty” and that they “cannot change the parties’

rights or obligations under the Ohio Casualty insurance contracts.”  [Docket No. 697 at 5; see

also Docket No. 669 at 2.]
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litigation between Ohio Casualty and IMI but also between IMI and Zurich.2  Thus, the Court

determined that more time was appropriate to gather potentially relevant information prior to

deciding whether to exclude the aggregate deductible agreements altogether.  However, the

Court did not at that time conclude that the arbitration decision regarding matters between IMI

and Zurich would be binding as to IMI and Ohio Casualty, or that the arbitration decision would

even be relevant.  Furthermore, as the Court noted in its order on the motion to stay, the stay

only covers Ohio Casualty’s motion for sanctions, nothing else.  [See Docket No. 676 at 7.] 

Therefore, the fact that the arbitration on the aggregate deductible agreements is still pending is

not a valid basis for denying Ohio Casualty discovery on these agreements as premature.  

Zurich also argues Ohio Casualty’s motion to compel should be denied because the

information Ohio Casualty seeks is irrelevant to this case.  The Court need not detail the parties’

arguments regarding deposition statements made supporting or not supporting the relevance of

the aggregate deductible agreements.  One of the main issues in this case is what effect the IMI-

Zurich policies—including (or maybe not) the aggregate deductible agreements—have on the

contractual relationship between IMI and Ohio Casualty.  IMI seems likely to rely on the

aggregate deductible agreements in support of the allegation that IMI’s primary policies with

Zurich have been exhausted and thus the IMI-Ohio Casualty umbrella policy would be in play. 

[See Docket No. 652, Ex. E.]  Therefore, Zurich’s underwriting files and information pertaining

to the aggregate deductible agreements is not only relevant but probably necessary in
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determining whether or in what ways the aggregate deductible agreements are applicable in this

case.

IV. Conclusion.

For the reasons set forth above, Zurich has failed to meet its burden to show that the

information Ohio Casualty seeks is premature or irrelevant.  Therefore, Ohio Casualty’s motion

to compel [Docket No. 696] is granted.  Zurich shall produce the requested materials within

20 days of the date of this order. 

Dated: 09/23/2008

 

 

      _______________________________ 

        Tim A. Baker 

        United States Magistrate Judge 

        Southern District of Indiana 
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