N THE CIRCUIT COURT OF THE
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Plaintiff, Steven A. Silvers, sues Stelor Productions, LLC and alleges:

x]

1. This is an actica for declaratory, Gunplementa'cy and injunctive relief brought pursuant to

-

Florida's Decleratory Judgment Act, Florida Statutes Section 86.011, et seq., and for breach of
STELOR PI%OCDO&;%%?C%NS, INC. v. OOGLE'é N GOOGLES et al Doc. 287 Att. 2¢

2. BSilvers is an individual residing in Palm Beach County, Florida with a business address at

8983 Okeechobes Blvd., #202, West P Beach, FL 33411,
3. Defendant Steler Productions, LLC is, upon information and belief, a Umited Hability

company organized under Delaware 13\7\;, with a place of business at 14701 Mockingbird Drive,

Darnestown, Maryland, Defendant is, on information and belief, the successor in interest to Stelor

Productions, Inc., a corporation organized under Delaware law. Both entities are referred to here as

“Stelor.” |
4. Silvers is the author of the children's bock "GOOGLES and the Planet of Goo" and creator

of numercus characters, illustrations and concepts based on the GOOGLES family of characters.

Exhibit 28
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5. Silvers is the owner of 25 "GCOGLES" related frademarks, including "The GOOGLES and
Design” mark, and "GOGOGLES com” domain name,

"6 Sa_ves has registered and owns more than 120 domain names related to the GOOGLES
concept and characiers, including "GOOGLES.com.”

7. Silvers alse owns numsercus copyrights and patents for the characters, illustrations, music
and designs encompassed by the GOCGLES concept. The trademarks, copyrights, patents, dornain
name regisitrations and related derivative intellectual property are collectively referred to as
"GOOGLES Intellectual Proparty.™ -

o

8 Effective June 1, 2002, Silvers eniered into a;ﬂr’e.ggs“e, Distribution and Manufacturing

Agresment ("License Agreement™ with Stelor by which he granted Stelor a license to use the
GOOCGLES Intellectnal Property, and to manufacture and promote products and services based on
the GOOGLES Tntellactuat Property ("Licensed Produets”™). Exhibit A.

9. Effsctive Junme 1, 2002, Silvers entered into a Consuliing Agréement with Stelor which
providaed, ameng other thmga that Silvers could terminate the License Agreement if Steler
breached the Conguliing Agresment's compensation provisions. ExhibitB.

1C. On November 12, 2004, Silvers seut a Notice of Termination, advising Stelor it had sixty
(60) days to curs nurasrous breaches under the License Agresment or face termination as Sitvers’
licenses. Exhibit C. Silvers alsc invoked Stelor's treaches of the Consulting Agreement as a basis
for termination.

11. Cn January 13, 2005, Silvers terminated the License Agreement for Stelor's failure o cure
its numercus breaches, | A copy of the termination letter is aitached as Exhibit D.

12. On January 28, 2005, Silvers and Stelor entered in’co' a Settlement Agreement under which

Bilvers agreed to withdraw the January 13, 2005 termination letter, but not the Notice of
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13. On April 27, 2005 Silvers reinstated his termination because Stelor had not performed its
obligations under the Ssttlement Agreement. See Exhibit B
14, The License Agreement provides, at TX(C):

Upon the expiration or termination of this Agreement, all the
license rights of LICENSEE under this Agreement shall forthwith
tc*mmate and immediately revert to LICENSOR and LICENSEE, except

as detailed above in Secticn (B) of the “Post Termination Righis” Section,
shall immediately discontinue all use of the LlL&IJ.SEd Property and the
like, at vo cost whatscever to LICENSOR. &

i

15, Silvers has advised Stelor on numerous occasions :'tha’c the License Agreement is terminated,
and demandsd that Stelor comply with the pest-termination provisions of the license Agnemem
Corpies of Silvers' letters to that effect ars at‘tached as Exhibit F,

16. The License Agreement, JX, sets out Stelor's rights and cobligations upon termination.
Stelor is allowed o continue using the GOOGLES Intellectual Property on a limited basis for a
timited period, but only if it mests certain requirsments. The key requirement for Stelor to use the
GOOGLES Intellectual Property posi-termination is the submissicn of am i ventory of Licensed
Product on hand. License Agreement, TXEB) |

17. Stelor hag fafled to 731"0 vide & A véntory of Licensed Products. The 30 day peried for Stelor
to comply with this requitement expired on May 27, 2003,

18. Stelor has also failed to actively sell Licensed Products post-iermination, according to the

purported royalty statements Stelor has provided to Silvers.
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19, Because Stelor has not complisd with its post-terminaticn requirements under the Licenss

L

Agresment, it has no right to use the GCOGLES Intellectual Property for any purpose, even for a

20. Notwithstanding the teumination, the reversion of all rights to Silvers, and Stelor's loss of
any Iimited right to use the GOOGLES Intellectual Property, Stelor contimues to do. Upon
information and belief, Stelor used the GOOGLES Intellectual Property at the Licensing Exhibition
in New York City in July, 2005, o promote ifs own (non-licensed) website services. Stelor's
website (stelorpreductions.comy) confinues to featurs me GOO\: ES trademarks, characters and

| concept, GOOGLES graphics and illustrations, GOOGLB& music, and GOOGLES .com domain

1 Stelor’ use of the GOOGLES Intsilectual Property is without Silvers' authority or consent.

22. Silvers has repeatedly demanded that Stelor cease and desist from its unautherized use of
the GOOGLES TMtellectual Property. |
3. Bielor hag refused t5 commply with Silvers’ demand to cease and desist, and continues to use
the GOOGLES Intellectual Property without Sllv=rs authorization.
24. Silvers has retained the undersigned attorneys and agreed to pay them a reasonable fee.

COUNT ONE - DECLARATORY RELIER

25. Plaintf¥ realleges and incorporates by reference the allegations of paragraphs 1 through 24

as though fully set forth.
26.Up until April 27, 2005, Silvers licensed his GOOGLES Intellectual Property to Stelor,

pursuant to the Ticense Agreement. On April 27, 2005, Silvers reinstated his prior termination of

ths License Agn eem@m.
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7. Pursuant to the License Agreemeni, YX, upon termination all lcensed rights revert to
Silvers, and Stelor is required to cease and desist from vsing the GOOGLES Intellectual Proparty.

c 28, Sincs April 27, 2005, Stelor has disregarded the termination of the License Agreement and
continues o held itself as Silvers' Heensee, Stelor continues to use Silvers' GOCGLES Intellectual
Property, without Silvers' authority or consent.

25. An actual and ripe controversy exists as to the effect of the termination of the License

Agreement and Stelor's rights, or lack thereof, to use the GOCGLES Intellectual Property.

WERREFORE, Silvers requests that this Court declare the rights of the parties and provide
the following relief:
A A declaration that the License Agreement is terminated, and that Stelor is no longer

g licensee of Bilvers. -

2, Am order enjoining Sielor- from:

L. Using the GOOGLES Intellecinal Property (mclﬁding but not limited to

Silvers’ trademarks, domain)names, copyrights, patents, and derivatives);

2

utn

Representing to others that it is Silvers' licensee, or that it is authorized to
use or sublicense the GOOGLES Intellectual Property; and
3 Selling or promoting any Licenssd Product.

C. A full accounting from Stelor of the commercialization of the GCOGLES
Intellectual Property during the period the License Agresment was in effect, i.e. June 1, 2002 to
Apﬁl 27, 2603,

D. Attorneys fees pursuant to contract and Florida Statutes Section 57.105;

B Costs; and

E, Such other relief as the Court deems equitable.

5
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COUNT I

BREACH OF CONTRACT

30, Plaintiff realleges and incorporates by reference the allegations of paragraphs 1 through 24
as though fully set forth.

31, This is an action for breach of the post-termination provisions of the License Agreement.

32. On April 27,2005, Silvers' duly terminated the License Agreement.

33. Pursuant to the License Agreement, IX, Stelor is required, ﬁpon tsrmination, to cease and
desist using the GOOGLES Intellectual Property or sejmc my L1 censed Pro oer‘y

34. While Paragraph X of the License Agreement ajord.. Stelor a limited period of tims to use
the GOOGLES Intellectusal Property, such use is conditioned on Stelor (i) providing an inventory
of Licemsed Product; and (ii) actively selling Licensed Product. Stelor has dome neither, and
therefore 1is right {0 use the GCOGLES Intellectual Property has been e,mngmsh\,d

35. Noiwithstanding the termination of the License Agreement, Stelor continues fo use the
GOCGLES Intellectnal P'ro*oerrj Such use is without Silvers' authority or consent.

38. Steler has breached Paragraph X of the License Agreement.

37. As a result of Stelor's breach, and unauthorized use of the GOOGLES Intellectual Property,
Silvers has been denied the exclusive use of énd control over his own trademarks, copyrights,
patents and domain names, as well as derivative products.

WHEREFORE, Silvers requests that this Court enter judgment in his favor and against Stelor
;nd award the follow';ug relief: |

Al Enjoining Stelor from using the GOOGLES Intellectual Property, including

but not Hmited fo Silvers' rademarks, domain names, copyrights and patents;
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B. Requiring Stelor to account fo Silvers for comumercializing the GOOGLES
Intellectual Property from April 27, 2005 to the present, including all sales of Licensed Product and
Derivatives, and to disgorge all revenues gained from such unauthorized conduct; and

C. Requiring Stelor, consistent with Paragraph X of the Licenss Agreement, to
refurn to Silvefs 2ll material relating to the GOOGLES Intellectual Property and derivatives, and to
any inform sublicensees of the termination.

D.  Attomeys’ fees pursuant to contract and Florida Statutes Section 57.105.

E. Costs; and -

F. Such otber relief as the Court deemsaqmtable

DATED this G =7?’%\(1213,7 of September, 2003,

Respectfully submitted,
DIMOND, KAPLAN & ROTHSTEIN, P.A. KOZYAK TROPIN & THROCKMORTON, P.A.
Co-Counsel for Plaintiff Counsel for Plaintiff
525 5. Flagler Drive, Suite 200 2525 Ponce de Leon, Sth Floor
West Palin Beach, FL 33401 Coral Gables, Florida 33134
Telephone: (561) 671-2110 - Telephone: (305) 372-1806
Adam T. Rabin, Esq, Fax: (305) 372-3508
o [t 2 (T
Kenneth R. Hartmann
Florida Bar No: 664286
Gail M., McQuilkin

Florida Bar No. 969338
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