IN RE: READY-MIXED CONCRETE ANTITRUST LITIGATION Doc. 824

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

IN RE READY-MIXED CONCRETE )  Master Docket No.

ANTITRUST LITIGATION )  1:05-cv-00979-SEB-JMS
)

THIS DOCUMENT RELATES TO: )

ALL ACTIONS )

ORDER AND FINAL JUDGMENT APPROVING SETTLEMENT

WHEREAS, Plaintiffs Kort Builders, IncDan Grote, Cherokee Development, Inc.,
Wininger/Stolberg Group, Inc., Marmax Camgtion, LLC, Boyle Construction Management,
Inc., and T&R Contractor, Inc. (“Plaintiffg by Co-Lead Counsel, and Defendants Irving
Materials, Inc. ("IMI"), Fred R. (Pete) ling, Daniel Butler, Johikuggins and Price Irving
(collectively “IMI Defendants”), by counsel, ha submitted the “Settlement Agreement with
Irving Materials, Inc., Fred RPete) Irving, Daniel Butledohn Huggins and Price Irving,”
dated December 15, 2009 (“Settlement”); and

WHEREAS, the Plaintiffs and the IMI Deafdants applied pursuant to Rule 23 of the
Federal Rules of Civil Procedure (“Rule 23"y Bn order certifying &lass for settlement
purposes, for an order preliminarily approvihg proposed Settlement and preliminarily
approving the form and plan of naias set forth in the Settlement;

WHEREAS, on December 22, 2009, pursuar8dJ.S.C. § 1715, the IMI Defendants
notified the United States Attorné&eneral and the Attorney Geakof Indiana of the proposed
Settlement and more than 90 days have passe€ #giat the latter such notice was served,;

WHEREAS, on December 18, 2009, the Court miwially ordered that this Action may
be settled as a class actimmbehalf of the following cks (the “Settlement Class”):

All Persons who purchased Ready-Mix@&wbncrete directly from any of the
Defendants or any of their co-conspirators, which was delivered from a facility
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within the Counties of Boone, Hanalt, Hancock, Hendricks, Johnson, Madison,

Marion, Monroe, Morgan, or @by, in the State of Indiana, at any time during

the period from and including July 1, 2000 through and including May 25, 2004,

but excluding Defendants, their co-cpirators, their respective parents,

subsidiaries, and affiliates, and federal, state, and local government entities and
political subdivisions.

WHEREAS, on December 18, 2009, the Court edtareorder certifying the Settlement
Class for purposes of settlement, preliminaaiyproving the Settlemerapproving the forms of
notice of the Settlement to Class Members, dingdtihat appropriate noticd the Settlement be
given to Class Members, and scheduling aihgaon final approval (the “Preliminary Approval
Order”);

WHEREAS, in accordance with the Settlem@greement and the Preliminary Approval
Order: (1) on January 7, 2010,a88 Counsel caused the Notice&Ctdss Action Settlement and
Hearing in the form attached tioe Settlement as Exhibit “A” (“Mailed Notice”) to be mailed by
United States First Class Mail to all known mearsoof the Settlement Class, and on December
26, 2009 and December 28, 2009, caused the Published Notice in the form attached to the
Settlement as Exhibit “B” to be published in tindianapolis Sar; and (2); the Affidavit of Irwin
B. Levin filed with this Courby Class Counsel demonstrates compliance with the Preliminary
Approval Order with respect toghMailed Notice and the Publigh&lotice and, further, that the
best notice practicable under the airstances was, in fact, given;

WHEREAS, on March 29, 2010 at 10:00 a.tinis Court held a hearing on whether the
Settlement is fair, reasonable, adequate amltkiest interests of the Settlement Class (the
“Fairness Hearing”); and

WHEREAS, based upon the foregoing, havingrighe statements of counsel for the

Plaintiffs and the IMI Defendants, and of symrsons as chose to appear at the Fairness

Hearing; having considered all thfe files, records and proceedirigghe Action, the benefits to



the Settlement Class under tBettlement and the risks, complexity, expense and probable
duration of further litigation; and bey fully advised in the premises;

THEREFORE, IT ISHEREBY ORDERED AND ADJUDGED that:

1. Terms capitalized herein and not othesewdefined shall have the meanings
ascribed to them in the “Settlemt Agreement with Irving Material#c., Fred R. (Pete) Irving,
Daniel Butler, John Huggins and Price Irving.”

2. This Court has jurisdiction of the subjecatter of this Actiorand jurisdiction of
the Plaintiffs and Defendants in tabove-captioned case (the “Parties”).

3. The Court hereby adopts and reaffirms timdings and conclusions set forth in
the Preliminary Approval Order.

4, The Plaintiffs and Class Counsel fairlycaadequately repredethe interests of
the Settlement Class in connection with the Settlement.

5. The Settlement is the product of goodifaarm’s-length negotiations by the
Plaintiffs and Class Counsehdithe IMI Defendants and theiounsel, and the Settlement Class
and the IMI Defendants were represenby capable and experienced counsel.

6. The form, content and method of dissertimaof the notice given to members of
the Settlement Class, including both publishedceagind individual notice tall members of the
Settlement Class who could be identifiedbtigh reasonable effomiere adequate and
reasonable, constituted the bestice practicale under the circumstans, and satisfied the
requirements of Rules 23(ahd (e) and due process.

7. The notice provided by the IMI Defendarib federal and state government
officials, in the form attached to the Settlemh Agreement as Exhibit “D,” inclusive of the

attachments thereto, satisfied 28 U.S.C. § 171& .98 days have passed since the later of the



dates on which the appropriate federal official @#redappropriate state official were served with
the notice, as required under 28 U.S.C. § 1715(b).

8. The Settlement Agreemewith the IMI Defendantss fair, reasonable and
adequate and in the best interests of the Settlie@lass, and is approved in all respects. The
Court hereby directs the Plaintiffs, the Settlat€lass, Class Counsel, the IMI Defendants, the
IMI Defendants’ counsel, Releasors and Releasseefectuate the Settlement according to its
terms.

9. The certification of the Settlement G under Rules 23(a), (b)(3) and (e), for
purposes of effectuating the Settient, is hereby confirmed.

10.  On or before April 1, 2010, or five (5) yimafter the Court’s entry of this Order
and Final Judgment if such entry occursraftpril 1, 2010, IMI, on behalf of itself, the IMI
Defendants and all other Releasees, shall paguse to be paid to the Settlement Class
$29,000,000 in settlement of the Action, which shaltéraitted by IMI by wie-transfer into the
Settlement Fund account at Baylake Bank, B14th Avenue, Sturgeon Bay, WI 5422&\d
pursuant to instructions from Class Coungehe administered in accordance with the
provisions of Section F of the Settlementrédgment. The Coushall have continuing
jurisdiction over the Sdément Fund, including the investniedistribution and administration
of the Settlement Fund, which shai all times be maintaineak a Qualified Settlement Fund
within the meaning of TreaspuRegulation 1.468B-1, as amended.

11. Inthe event $29,000,000 is not paid te Bettlement Class in full by IMI by
April 1, 2010, or five (5) days after the Courg'stry of this Order and Final Judgment if such
entry occurs after April 1, 2010, théme Settlement Class, a¢ gole option and discretion, may

(a) sue to enforce the settlement and tcecplihe $29,000,000 plus costscoflection, including



attorneys’ fees, or (b) reinstate litigation i tAction as against the IMI Defendants. In the
event litigation in the Action is reinstatedagainst the IMI Defendants, the IMI Defendants and
the Plaintiffs shall request theoGrt to keep the curreduly 2010 trial datand to complete all
remaining discovery and dispositive motiongha three months between April 1, 2010 and July
2010. All transaction data proaeet by IMI for the purposes @he mediation between the IMI
Defendants and the Plaintiffs may di&ed in litigation in the Action and any trial of this matter.
12.  Subject to the rightsf the Settlement Class set forh paragraph 10 of this Order
and Judgment, upon the occurrenc¢hef Effective Date of th8ettlement, the IMI Defendants
and other Releasees, and each of them, shatfeletely released, acquitted, and forever
discharged from any and all claims, demandso@as, suits and causes of action at law or in
equity, or pursuant to stagytwhether known or unknown, whethegudulently concealed or
otherwise concealed, or whether the damageguyihave fully accrued or will accrue in the
future, whether class, individual otherwise in nature, that Releas, or any of them, ever had,
now has, or hereafter can, shall, or may havaamount of, or related tor arising out of or
resulting from conduct, including but not limitedany conduct or action or inaction related to
or arising out of any alleged conspiracy, camalion or agreement concerning directly or
indirectly the pricing, selling, discounting, matkg, manufacturing, or distributing of Ready-
Mixed Concrete in or from the Central IndéaArea from the beginning of time through the end
of the Class Period, includirgut not limited to any conduct alleged, and causes of action
asserted, or that could have bedleged or asserted, in the Cdaipt filed in the Action or any
amendment thereto, which ariseslanany federal or state antitlor anticompetitive statute,
law, rule, regulation, or commdaw doctrine, whether pursuantdcconspiracy or otherwise,

including, without limitation, the Sfrman Antitrust Act, 15 U.S.C.88¢el seq., and Indiana



Antitrust Statutes, Ind. Code § 24¢€t seq., provided, however, that fahg herein shall release
a claim not related to the foregoing antitrusainticompetitive claims, such as claims for
personal injury, wrongful death, mract defect or breach of ceatt claims between buyers and
sellers of Ready-Mixed Concrefieollectively herein "Released Claims"). The Releasors shall
not, after the Effective Date of this Agreemesgiek to recover against any of the Releasees for
any of the Released Claims. No other Defendatite above-captioned Aon is released from
any claim of any kind whatsoever as a result of the Settlemer@otmt's approval of the
Settlement or the entry ofithOrder and Final Judgment.

13.  Subject to the rightsf the Settlement Class set forh paragraph 10 of this Order
and Judgment, and as to the IMI Defenddtisnot as to any other Defendant, upon the
occurrence of the Effective Date of theti&nent the above-captioned Action is hereby
dismissed with prejudice and without assessroeabsts or attorneyes against the IMI
Defendants.

14.  Subject to the rightsf the Settlement Class set foih paragraph 10 of this Order
and Final Judgment, upon the ocemce of the Effective Date of the Settlement, any claims
against Releasors arising out of, relating tonaonnection with the Action as against the IMI
Defendants shall be completely released byRbleasees and their counsel, and they shall be
permanently enjoined and barred from instituting, asserting or prosecuting any and all claims
which the Releasees or their cournmeany of them, had, have or may in the future have against
Releasors arising out of, reladj to or in connection witthe Action as against the IMI
Defendants.

15.  The Court hereby reserves its exclusiyeneral, and contiring jurisdiction over

the Plaintiffs, the Settlement Class, Clasai@sel, the IMI Defendants, the IMI Defendants’



counsel, Releasors, Releasees and the Settlémpdtas needed or appropriate in order to
administer, supervise, implement, interpreteniorce the Settlement in accordance with its
terms, including the investment, conservatotection of the Settlement Fund prior to
distribution, and distributin of the Settlement Fund.

THERE BEING NO JUST REASON FOR DELAY,JUDGMENT ISENTERED
ACCORDINGLY.

SOORDERED.

Date: 03/30/2010

P BoousBoder

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana



