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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION
KEVIN B. McCARTHY, et al.,
Plaintiffs,
VS. CAUSE NO. 1:08-cv-994-WTL-DML

PATRICIA ANN FULLER, a/k/aSISTER
JOSEPH THERESE, €t al.,

Defendants.
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ENTRY ON VARIOUSMOTIONS

Before the Court arive motions: the Plaintiffs’ Motion to Hold Defendant Paul
Hartman in Contempt (Dkt. No. 858); the Plaintiffs’ Motion to Permit Registration of the
Amended Judgment (Dkt. No. 86T Plaintiffs’ Motion to Strike (Dkt. No. 879the
Defendants’ Motion to Disqualify District Court and Magistrate and Reas3age (Dkt. No.

889); and the Defendants’ Motion to Vacate (Dkt. No. 891). The Court resolves the motions as
follows.
l. MOTION TO DISQUALIFY THE TRIAL COURT AND MAGISTRATE JUDGE

On January 20, 2015, the Defendants filed a motiomstjudlify thetrial court and
magistratepursuant to 28 U.S.C. § 455(a) and the Code of Conduct for United States Judges
(Dkt. No. 889). Trs motion isDENIED. The Defendants have not made a showing of actual
impropriety, the appearance of impropriety, or actual bias on the part afdeesignedr the
magistrate judge assigned to this case that would warrant disqualificatiosalreor

reassignment.
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I. MOTION TO HOLD DEFENDANT PAUL M. HARTMAN IN CONTEMPT

The Plaintiffshave filed a motion to hold Defendant Paul M. Hartman in contempt for
failing to abide by the Court's Amended Judgment (Dkt. No. 858). The Amended Judgment
(Dkt. No. 856) ordered Hartman to “take down” his blog located at
ourladyofamerica.blogspot.com and enjoined him from making certain spé¢atéments about
the Plaintiffs. Although Hartman removed the prior postings from his blog, he did not disable it.
Rather, on September 22, 2014, Hartman effectively posted a copy of the Court’s injunction,
including the specific statements he was enjoined from making, on his blog under the heading
“Judge Violates First Amendment to the United States Constitutibr®@bogle, however,
disabled the blog shortly thereaft&eeDkt. No. 860.

The CourDENIES the motion for contempt. Although Hartman was not the one to do
it, the website is currently disabled and the statements are no longeblavaiahe internet.
The Court, however, cautions Hartman against any further violations of the Amendeaédudgm
Additional violations willnot be taken lightly by the Cout.

(1. ENTRY ONMOTION TO PERMIT REGISTRATION OF THE AMENDED
JUDGMENT

The Plaintiffshavealso filed a motion to permit the registration of the amended judgment
pursuant to 28 U.S.C. § 1963 (Dkt. No. 867).isTiotion iSDENIED.
28 U.S.C. 8§ 1963 provides the following:

A judgment in an action for the recovery of money or property entewatyinourt

of appeals, district court, bankruptcy court, or in the Court of InternationdéTra
may be registered by filing a certified copy of the judgment in any other district o
with respect to the Court of International Trade, in any judicial districtnwithe
judgment has become final by appeal or expiration of the time for appehkar w
ordered by the court that entered the judgment for good cause shown

! The Plaintiffs’ request to strike the exhibits attachedhéDiefendants’ Response is also
denied SeeDkt. No. 866 at 6-8.



As the Plaintiffs note, the Defendants have filed a notice of apgeesidkt. No. 862; thus,
registration of the Amended Judgment is “possible only when ordered by the court ¢hatient
the judgment for good cause show@licago Downs Ass’n, Inc. v. Cha$44 F.2d 366, 371
(7th Cir. 1991Yinternal quotation marks omitted).

The Plaintiffsargue that they have shown “good cause” to permit registration of the
Amended Judgment in the Northern District of Ohio because the Defendants do not d¢svn asse
in this district but own substantial assets in the Northern District of (Bpecifically,the
Plaintiffs have submitted an affidavit with attached exhibits illustratingrllér and Hartman
own certain pieces of real estated/or other assets in the Northern District of O8&eDkt.

No. 867-1.

The decision to allow a party to registgudgment is solely within the discretion of the
district court.SeeChicago Downs944 F.2d at 372 (reviewing a district court decision granting a
motion to register a judgment for an “abuse of discretion”). This case has spanngeveve
years, resulted in an almost eight week trial, and is now being appealed on aofayietynds.

The Court declines to exercise its discretion to grant this matitms time
V. MOTION TO STRIKE

On October 28, 2014, the Defendants requested that the Clerk of this Court include ten
deposition transcripts in the record that is sent to the Court of Appeals in connedtitmewit
appeal that was filed in this causBubsequently, the Plaintiffs’ fitea motion to strike those ten

deposition transcripts from the record on appeal (Dkt. No. 8% motion iSDENIED. The

228 U.S.C. § 196%/as amendetb explicitly permit the registration of judgments in
otherdistrictson a showing of good cause while an appeal was pending. Thus, the Defendants’
argument that the Plaintiffs’ motion is premature because they timely filed a nfcdiopeal is
without merit. In fact, in quoting the pertinent language of 28 U.S.C. § 1963, the Defendants
omit the “gpod cause” standar8eeDkt. No. 873 at 2.
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Court cannot say with certainty, given the breadth of the Defendants’ Notice ofl Abpéthe
transcripts are entirely irrelevant to the Defendants’ appeal. Once the issueseactearly
delineated, if th&€ourt of Appealdelieves the transcripts are not relevant to the issues on appeal
and/or not properly part of the record, the Court is confident that itlisrikgard them.
V. MOTION TO VACATE

The Court now addresses the last motion, filed by the Defendants. On October 17, 2014,
the Defendants filed their Notice of Appeal. Subsequently, they filed thean®eCircuit
Transcript Information Sheet (Dkt. No. 871), identifying those portions of thectiphthey
were ordering.Unsatisfied with the portions so designatée, Plaintiffs filed a motion
requesting that this Court order the Defendants to order the full trial tyan@2ki. No. 880).
That motiorwassummarilygranted (Dkt. No. 887). The present motion to vacate requests that
this Court vacate that order.

The Defendants’ motion to vacat@gketNo. 887 (Dkt. No. 891) iDPENIED. The
thrust of the Defendantargument to vacate is that the Caarbiased against them aaded in
deeming their response in oppositesuntimely. As the Court explained abovagetDefendants
have not made a showing of actual impropriety, the appearance of improprietyabbés on
the part of the undersigned.

With regard to the untimeliness of the Defendants’ response, the Court recolgaizes t
oddity of the"Filed 12/19/14 stampthat appears on all twelve pages of the Defendants’
response. As the Court noted previousigresponse was not “filed” on December 19, 2014; it

was filed at 12:15 a.m. on December 20, 2®1Rursuant to Local Rule &), “[e]lectronic

3 This date and time comes frdhe “Electronic document Stamphd “Notice of
Electronic Filing”’generated by CMECF.



transmission of a paper to the Electronic Case Filing System consistent withuteestogether
with the transmission of a notice of Electronic Filing from the court, constitilitesdf the
paper for all purposes of the Federal Rules of Civil Procedure and the cowat’'siles.”
Therefore, dspite the “Filedl2/19/2014 stampappearing on the Defendants’ response itself,
the document was not filed for the Court’s purposes until 12:15 a.m. the followind day.
Defendants’ arguments notwithstanding, the Court continues to regard their response
untimely?

Despite this, the Court has reviewed the Defendants’ response; however, the Court’s
decision remains the sam@n appeal, the Defendants intenditgue thasufficient evidence
does not support the jury’s verdict. It is unclear to the Court how the Court of Appeals would be
able to make that determination based on only a poofitine trial transcrip®.SeeFed. R. App.

P. 10(b)(2) (noting that in an appeal in which the appellant intends to argue that adinding
conclusion at trial is unsupported by or contrary to the evidence, “the appellant ruds inc
the record a transcript of all evidence relevant to that finding or conclyisibrdeed, the
Defendants did not request the portion ofttied transcript that contained the testimony of
Kevin McCartly andAlbert Langsenkamwhen they were questioned at lengghtte Plaintiffs;
both arenamed partieto this case whose testimony undoubtedly is relevant to the issue of

whether the jury’s verdict is unsupported or contrary to the evidence.

4 The Defendants’ repeatedmplaints regarding the CMECF system are without merit.
The Seventh Circuit has noted tha] prudent litigant or lawyer must allow time for difficulties
on the filer's end. Justice v. Town of Cicero, lll682 F.3d 662, 665 (7th Cir. 2012)his is
especially true at this point in this case, given the vast experience theytiamhad using the
system inquestion.

® While the Defendants argue that much of the complete trial tiphsontains
irrelevant testimony, the Court notes that the Defendants namslyccessfullpbjected to the
testimony during trial on relevancy grounds.
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In the alternative, the Defendamisw requesthatthis Court order the Plaintiffs to pay

for the cost of the additional portions of the transcript. This request IDBENOED. The

Defendats, not the Plaintiffs, filed theppeal; accordingly, they are responsible for the cost of

the transcriptSeeMorisch v. United State$53 F.3d 522, 529 (7th Cir. 201 he appellant

has the burden of ordering the necessary transcripts; when challengingithensyfiof the

evidene, this includes the trial transcript. The Defendants shall order the completetrial

transcript on or before Wednesday, February 11, 2015.

VI. CONCLUSION

For clarity’s sake, the Court has resolved the motions addressed in this Eptlyves: f

ThePlaintiffs’ Motion to Hold Defendant Paul Hartman in Contempt (Dkt. No. 858)
is DENIED.

The Plaintiffs’ Motion to Permit Registration of then&nded Judgment (Dkt. No.
867) isDENIED.

The Plaintiffs’ Motion to Strike (Dkt. No. 879% DENIED.

The Defendats’ Motion to Disqualify District Court and Magistrate and Reassign
Case (Dkt. No. 889s DENIED.

The Defendants’ Motion to Vacate (Dkt. No. 891PIENIED. The Defendants
shall order the completetrial transcript on or before Wednesday, February 11,
2015.

Thus, the only pending motion left in this cause is the Plaintiffs’ Motion for Attorney

Fees (Dkt. No. 831). The Court witsolve thatmotion in due course.

SO ORDERED:1/27/15

(W hesian JZMW_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana
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