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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

TYRONE COLE,
Plaintiff,
VS. 1:08-cv-01635-IJMS-LIM

MICHAEL ASTRUE, Commissioner of Social

Security,
Defendant.

N N N N N N N N

ENTRY REVIEWING THE COMMISSIONER’S DECISION

Plaintiff, Tyrone Cole, applied for Supplemental Security Income ()S8isability
benefits through the Social Securiy@ministration in May 2005. [R. 16.]After a series of
administrative proceedings and appealscluding a hearing in February 2008 before
Administrative Law Judge (“ALl) John Metz, the agency finallgenied his application. He
then filed this action for judial review of that denial.

BACKGROUND?

Mr. Cole, now 47, filed an application for SBénefits claiming that his back pain has
rendered him disabled since 2002. [R. 167.sd8bupon the medical records that he submitted
to Social Security Administration, his first trip the doctor for that condition occurred in April
2005. [R. 213.] Those records indicateurging complaints of back pain.Sde, e.g., id.] His

treating physician, Dr. Tierney, wemined that Mr. Cole had a herniated disk, together with

! Upon the written consent of the parties, timatter has been assigned to the magistrate judge
for all proceedings, including for the entry oflgment, pursuant to 28 8.C. § 636(c) and Fed.
R. Civ. P. 73. [Dkt. 27.]

2Mr. Cole’s decision to forgo including a Statemehfacts in his brieheedlessly complicated
the Court’s review in this matter. Had Mr. IEqrevailed here, the Court would have taken
counsel’s failure into account when reviag the appropriateness of a fee petitioBee 28
U.S.C. § 2412(d)(2)(C) (permitting a reduction eé$ if a Plaintiff “unreasonably protracted the
final resolution”).

Dockets.Justia.com


http://dockets.justia.com/docket/indiana/insdce/1:2008cv01635/21420/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2008cv01635/21420/28/
http://dockets.justia.com/

diagnoses of obesity and hypertensiord.; [R. 227.] For the baggain, Dr. Tierney originally
prescribed pain medication, in April 2005, while ngtthat Mr. Cole appead to exaggerate the
severity of that pain. [R. 213See also R. 82 (June 2005 note froBr. Tierney again finding

Mr. Cole’s claims of pain exaggerated)later, in August 2006, Mr. Cole developed right
shoulder pain. Jee R. 50.] The ALJ determined, and Mr. Il€dasn’t disputed here, that Dr.
Tierney'’s treatment of Mr. Cole’s complaintsai$abling pain was “routine and/or conservative

in nature,” and that thatdatment stopped seven months before Mr. Cole’s February 2008
hearing. [R. 22.] The treatment included paiedication, which was altered in November 2005
because of Mr. Cole’s complaimsé feeling “high.” [R. 84.]

The record contains opinions from four phyens about the extetd which Mr. Cole’s
medical condition limits his ability to engage in daily, work-related activities. The first is from
Dr. Tierney, authored in Apr2005 in connection with Mr. Cole’application for food stamps.
There, Dr. Tierney wrote that M€ole could only sit for two-to-tlee hours at a time, could only
stand and walk for thirty minutes at a tinomuld lift no more than ten pounds infrequently,
could push and pull no more than ten poundsmiently, and could not bend. [R. 227.] In
contrast, Dr. Landwehr and DDobson, two state reviewing phyisins, indicated the need for
fewer restrictions on their Phgal Residual Functional Capity Assessment form. They
concluded that Mr. Cole couldccasionally lift fifty pounds, rad frequently lift twenty-five
pounds; that he could stand and walk, or sit, fetsiurs in a workday; antthat he his abilities
to push and pull were not otherwise limited. I88.] Finally, Dr. Budzenski, a state examining
physician, determined that Mr. Cole should not lift more than fifty pounds at a time, but

otherwise needed no workplace restrictions. [R. 199.]



After considering the medical evidence and Mole’s testimony about the extent of his
symptoms, the ALJ—in an opinion far molengthy than those nouwtly reviewed by the
Court—generally concurred witihe limitations that Dr. Landweland Dr. Dobson determined.
[See R. 19.] The ALJ only disagreed with them te txtent that they believed Mr. Cole had an
unlimited ability to perform postural functionsThus, the ALJ found instead that Mr. Cole
should only occasionally bend, stop, kneel, balaaoéd, climb stairs; and that he should never
climb ladders, ropes, or scaffolds or othesevbe exposed to unprotected heightsl.] [Based
on the limitations that the ALJ found that Mr. IEdvad, a vocational expert testified that Mr.
Cole could still perform severalfgs of sedentary jobs, includititgat of assembler, pari-mutuel
ticket checker, and telephone quamia clerk. [R. 25.] Accordingl the ALJ denied Mr. Cole’s
SSiI disability application.

DiscussioN

This Court’s role in this action is limited ensuring that “the ALJ applied the correct
legal standard, and [that] subdiahevidence supports the decisiorBarnett v. Barnhart, 381
F.3d 664, 668 (7th Cir. 2004) (citation omitted)For the purposes of judicial review,
“[s]Jubstantial evidence is sugklevant evidence as a reasonable mind might accept as adequate
to support a conclusion.’ld. (quotation omitted). Because tA&J “is in the best position to
determine the credibility of witnesse<taft v. Astrue, 539 F.3d 668, 678 {7 Cir. 2008), the
Court must afford the ALJ’s credibility detemmations “considerable deference,” overturning
them only if they are “patently wrongProchaska v. Barnhart, 454 F.3d 731, 738 (7th Cir.
2006) (quotations omitted). If the ALJ committed legal error and substantial evidence exists
to support the ALJ’s decision, the Court must affirm the denial of benefits. Otherwise the Court

must generally remand the matter back te thocial Security Administration for further



consideration; only in rare cases can tlrai€actually order aaward of benefits.See Briscoe
v. Barnhart, 425 F.3d 345, 355 (7th Cir. 2005).

To evaluate a disability claim, an Abdust use the following five-step inquiry:

(1) [is] the claimant ... currently emploge (2) [does] the claimant ha[ve] a

severe impairment, (3) [is] the ata&nt's impairment ... one that the

Commissioner considers consively disabling, (4) ithe claimant does not have

a conclusively disabling impairment, ...cpre] perform h[is] past relevant work,

and (5) is the claimant ... capable pérforming any work in the national

economy|[?]
Dixon v. Massanari, 270 F.3d 1171, 1176 (7th Cir. 20Qtjtations omitted).

Mr. Cole claims that the ALJ erred at Step Three and when the ALJ computed his
residual functional capacity (“RFY; a determination necessary to Steps Four and Five.

A. Step Three

At Step Three, the ALJ must consider whether a disability applicant has one or more
conditions that the Social Sedy Administration considers anclusively disabling. Those
conditions, so-called “Listed Impairments,” aset forth in 20 C.F.R. Part 404, Subpart P,
Appendix 1. Even if a disabilitapplication does not satisfyelrequirements of a particular
listing, the applicant will still be considered dged if the applicant can demonstrate “medical
equivalence”—in other words, théte applicant has symptomsl@ast as serious as, and has had
them for at least as long as, the criteria set forth in the Listed Impairmgse<20 C.F.R. 8
404.1525(c)(5) (“If your impairment(gjoes not meet the criteria aflisting, it can medically
equal the criteria of a listing.”)d. 8 404.1526 (setting forth standards for determining medical
equivalence).

Here, Mr. Cole doesn’t challenge the ALJ findihgt Mr. Cole failed to meet any Listed

Impairments. $ee dkt. 23 at 16.] Instead, Mr. Colegares that the ALJ®uld have summoned

a medical expert to opine about possibkedical equivalence for two reasonsd. ]



First, he claims that there is no medicalnagn in the record about medical equivalence,
as is required, 20 C.F.R. 8§ 416.926(bfee[dkt. 23 at 16.] As th€ommissioner correctly
points out in response, however, Mr. Colally missed the signed opinion from Dr. Landwehr
about a lack of medical equivalence containadhe Disability Determination and Transmittal
Form [R. 118]. When, as hersuch a form is signed andclaoded in the record, the form
“ensures that considerationy a physician...has been givan the question of medical
equivalence,” SSR 96-6p.

Second, Mr. Cole argues that a medicapezk was necessary given the additional
medical records that Mr. Cole submitted to &ieJ shortly before the hearing, [R. 116], records
that post-dated Dr. Landwehi@d Dr. Dobson’s original reviesf Mr. Cole’s file in 2005id.;

R. 187-94]° [See dkt. 23 at 16-17.] But an ALJ only rsusummon a medical expert when the
ALJ receives “additional medical evidence...that the opinion of the administrative law
judge...may change the State agency medicgbsychological consultant’s finding that the
impairment(s) is not equivalent in severitydny impairment in the Listing of Impairments.”
SSR 96-6p. While Mr. Cole has aded that the addibhal records should have influenced the
ALJ’'s “opinion” about possiblenon-medical equivalence, heas failed to identify which
particular record(s) the ALJ ipnoperly disregarded, much lessown how those records should
have influenced the ALJ's decision.Seg dkt. 23 at 16-17.] As a result, Mr. Cole has not
presented any cogent argument that the ALJdemmefinding that the records didn’t merit a
medical expert at the hearinpereby waiving the claim; th€ourt will not develop arguments
for parties. See Smith v. Eaton, 910 F.2d 1469, 1470 (7th Cir. 1990) (“Especially now, when the

court system is burdened to capacity, and whditial resources are stretched to the very limit,

% The records would also post-date Dr. Budzésgtysical examination of Mr. Cole in 2005.
[R. 199.]



our fiduciary duty to the institution we serve andatiothe litigants who come before us requires
that we be vigilant in enforcing the bariesponsibility to presenissues clearly and
comprehensively.” (footnote omitted)).

The Court finds no error at Step Three.

B. Determining the RFC

An ALJ must determine a claimant's RFC-ethlaimant’s physical and mental abilities
considering all the claimant’s impairments—whithe ALJ uses at Step Four to determine
whether the claimant can perform his own pedevant work and, ilnot, at Step Five to
determine whether the claimant can perform other w8ge.20 C.F.R. § 416.920(e). Here, Mr.
Cole assigns three errors to the way that the @&dndputed his RFC. He claims (1) that the ALJ
incorrectly assessed his credibijif2) that the ALJ impermissiplfailed to include limitations
arising from the side effects of his medicasp and (3) that the ALJ failed to conduct the
required function-by-function RFC determinatiomhe Court addresses each of those issues in
turn.

1. The ALJ's Assessment of Mr. Cole’s Credibility

Mr. Cole’s brief presents a lengthy anaéd overview of the law governing how ALJs
must evaluate the credibility of disability claimantsSeq dkt. 23 at 13-15]. Nonetheless, the
error that Mr. Cole ultimately assigns to the Ad dredibility determination is a narrow one. It
concerns the ALJ's obligation—+t+aevery stage of the disdiby-determination inquiry—to
confront evidence inconsistent with the ALJ’s findingsee Diaz v. Chater, 55 F.3d 300, 308
(7th Cir. 1995) (“An ALJ may not select and diss only that evidendhat favors his ultimate
conclusion, but must articulate, at some minimuwellehis analysis of the evidence to allow the

appellate court to trace the pathhi$ reasoning. An ALJ’s failurd consider an entire line of



evidence falls below the minimal level of articiudat required.” (citations omitted)). Mr. Cole
claims that the ALJ erred in finding him not fultredible because the ALJ made that finding
without acknowledging the Physical Residulinctional Capacity Assessment that Dr.
Landwehr and Dr. Dobson, the gtaeviewing physicians, submittedDkt. 23 at 13.] There,

they jointly opined that “[tlhe claimant’s aflations and contentionsgarding the nature and
severity of the impairment related symptoms, as well as the functional limitations imposed by
these symptoms are found to be fully credibéxause they are reasonably well supported by
appropriate medical findingand are not inconsistent with the oveeaidence in [the] file.” [R.

192]

To properly evaluate Mr. Cole’s claim, it is important to note the significant qualification
that Dr. Landwehr and Dr. Dobson placed on their comment, one which Mr. Cole fails to
mention. Their comment concerned only “symptoms alleged by the claimant to produce physical
limitations, and for which [those symptoms] have beén addressed in section | [above in their
assessment].”Idl.] In Section I, they determined thdt. Cole could occasionally lift/carry fifty
pounds and frequently lift/carry emty-five pounds; that Mr. Coleould stand/walk and sit, all
“with normal breaks,” for six has in an eight-hour workdaygnd that he had no push/pull,
postural, manipulative, visuatommunicative, or environmemtéimitations. [R. 188-191.]
With the exception of postural limitations—whi the ALJ determined were required even
though Dr. Landwehr and Dr. Dobson determimegte not—the ALJ's RFC concurred with
those findings. $ee R. 19.] Thus, the credibility disagreement between the ALJ and Dr.
Landwehr/Dr. Dobson must concern Mr. Colelaims about some other RFC limitation than

those that the ALJ found.



Mr. Cole doesn’'t say what additional RF@itation the ALJ should have imposed had
the ALJ agreed with Dr. Landwehr’s and Dr. Dob's catchall “credibility” assessment. But to
possibly secure a remand, he needed to have done just that, otherwise the error, if any, is
harmless.Cf. Skarbek v. Barnhart, 390 F.3d 500, 505 (7th Cir. 2004) (refusing to remand where
the petitioner failed to explain how the ALJ's RFC determination would have changed if the ALJ
had explicitly considerethe claimant’'s obesity)Xeys v. Barnhart, 347 F.3d 990, 995 (7th Cir.
2003) (explaining that harmless-error analysipplies in the Social Security context).
Accordingly, the Court finds no reversible erover the ALJ’s credibility determination arising
from the ALJ's failure to explicitty meran Dr. Landwehr's and Dr. Dobson’s catchall
credibility determination.

2. The Side Effects from Mr. Cole’s Medications

The parties agree that if, as Mr. Cole ifesl, his medication mees him feel “spaced
out,” [R. 246], then ALJ should have accounted for that fact when computing Mr. Cole’s RFC.
[Compare dkt. 23 at 7with dkt. 26 at 22.]See also SSR 03-02p (“When evaluating duration and
severity, as well as when evaluating RFC, #ifects of chronic pairand the use of pain
medications must be carefully consideredThe ALJ didn’t include such a limitation, however,
because he disbelieved Mr. Cole’s testimony albaetexistence of the side effects. [R. 23
(finding “no evidence of significantly limiting siddfects with regard tdis medications”).]

When an ALJ evaluates the claimant'sitesny regarding his symptoms, the ALJ must
undertake a two-stgmrocess. First, the ALJ must detémmwhether the claimant has presented
objective medical evidence regarding the existence of a condition that could reasonably be

expected to produce the alleggymptoms. 20 C.F.R. 8§ 416.929(t§econd, the AL must then



weigh the claimant’s testimony about the externthoke symptoms agaireit the other evidence
available on the topicSeeid. § 416.929(c).

Here, despite medical records that deschitve Cole as “alert” and “oriented” [R. 73,
85], Mr. Cole’s physician decided in Novemi005 to change Mr. Cole’s pain medications
because of complaintsahthe medications were making him féggh.” [R. 86.] Thereatfter, in
the approximately next two yeansorth of his medical records, M€ole’s records are silent as
to similar complaints about feeling “high.” Sd¢ R. 86-100.] Based upon that change in
prescription, the ALJ found “no evidence of signifitgdimiting side effects with regard to his
medications.” [R. 23.]

Given the limited nature of the applicaldtandard of review, the lack of medical
documentation of continued debilitating sideeef, and the ALJ’s opptoinity to observe Mr.
Cole firsthand at the hearing, the Court canngtteat the ALJ erred in determining that Mr.
Cole’s new medical regime was inconsistent with Cole’s continued claims of severe side
effects. See Nelson v. Secretary of Health & Human Services, 770 F.2d 682, 685 (7th Cir. 1985)
(holding that ALJ could disbehe testimony regarding side effeatf medication that were not
substantiated by any objective evidenos®rruled on other grounds as stated in Allen v. Smith,
977 F.2d 385 (7th Cir. 1992).

Because the ALJ found that Mr. Cole no longeffered the side effects that he claimed
to suffer, the ALJ wasn’t required taclude them in Mr. Cole’s RFC.

3. Function-by-Function Discussion

When determining an individual's RFC, td.J “must first identify the individual's

functional limitations or restrtions and assess his or herrkreelated abilities on a function-by-

function basis, including the functions in pgraphs (b), (c), and (d) of 20 CFR 404.1545....”



SSR 96-8p. Mr. Cole argues thihe ALJ's RFC determination failto satisfy that requirement
because the ALJ failed to specifically dissusaching, pushing, pulling, and handling, which are
among the limitations set forth in 20FCR. § 404.1545(b). [Dkt. 23 at 8-11.]

Because the ALJ need only discuss “limitationgestrictions,” the ALJ need not engage
in a function-by-function discggn of activities for which no impairment is preseatz v.
Astrue, 2009 U.S. App. LEXIS 21915, *11-12 (7th C2009) (per curiam) (“[A]Jn ALJ need not
provide superfluous analysis iofelevant limitations or relevadimitations about which there is
no conflicting medical evidence.”). Thus, for exgey Mr. Cole assigns no error to the ALJ's
failure to explicitly address several other limitations mentioned 20 CFR 8§ 404.1545, including
epilepsy and blindnesk]. at 8 404.1545(d), limitations which Mr. Cole doesn’t claim to suffer.

When Mr. Cole submitted his disability appiton, he listed the impairments that he
claims preclude him from working.S¢e R. 167.] The ALJ also &sd him during his hearing
about his limitationsgee R. 246-55], and his attorney likese elicited testimony from him about
his limitations pee R. 256-257]. Despite his multiple oppanities to set forth the limitations
that he wished the ALJ to coneig Mr. Cole failed to complain about any difficulties reaching,
pushing, pulling, and handling. That failure undermines any criticism that the ALJ failed to
address those same difficulties, particularly where Mr. Cole explicitly denied having them at the
hearing. [R. 249 (testifying that he can pickagins with his fingerand grasp objects with no
difficulties).]

The Commissioner’s response briballenged Mr. Cole to “pati to any evidence in the

record that indicated that [Mr. Cole] hatifficulty reaching, pushing, pulling, or handling
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objects.” [R. 26 at 14.] By electing to fileo reply brief, Mr. Cole left that challenge
unanswered.

Drs. Landwher and Dobson determined that Mr. Cole had an unlimited ability to push
and pull (besides lifting restrictions) and hadimited abilities to reach and handle objects. [R.
188.] Dr. Budzenski, who conducted an intd medical exam on Mr. Cole for the
Commissioner, likewise found thather than a lifting restriatn, “there are no physical findings
on today’s examination that would suggest the rfeeavork place [sic] restrictions.” [R. 199.]
Relying upon those medical findis and upon Mr. Cole’s testimy about his limitations—and
lack thereof—the ALJ appropriately found tiat. Cole had no difficulties reaching, pushing,
pulling, and handling. The ALJ was not, therefargjuired to include, much less discuss, any
such limitations in Mr. Cole’s RFC.

CONCLUSION

Although Mr. Cole has raised several challengethe ALJ's decision, the Court finds
that those challenges have no merit given thdétdonstandard of reviewhat the Court must
apply here. Accordingly, the Coul=FIRMS the Commissioner’s decision denying Mr. Cole

SSI benefits. Judgment will be entered accordingly.

12/30/2009

( Jane Magnus-Stinson

United States Magistrate Judge
Southern District of Indiana

* The Court notes that while that Dr. Tiern@y2005, authored in conctéon with Mr. Cole’s
food-stamp application, findsnitations in pushing and pulling among others, [R. 227], the ALJ
explained at length why he rejedtDr. Tierney'’s report in its @rety [R. 23]. Mr. Cole hasn’t
argued here that the ALJ edran rejecting that report.
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