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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DEBRA HERRINGTON €t al .,
Plaintiffs,
VS. 1:09-cv-00273-IMS-LIM

CiITY oF GREENWOOD €t al .,
Defendants.

N N N N N N N N

ORDER
Presently before the Court is Defendants’ Verified Petition for Attorney Fees and Relief
from Fed. R. Civ. Pro. 54(d)(2)(B) and Lodaule 54.1 Procedural Mandates (the “Motjon
[Dkt. 53.]
The Court finds excusable neglect for théufe of Defendants John Price, Tom Kite,
Troy DeHart, and the Board of Commissionerslofinson County (collectively the “Board of

Commissionery to file their present request for atteyis fees within thdourteen days after

judgment contemplated by Federal Rule of CRibcedure 54(d)(2)(B)nal Local Rule 54.1.
They failed to receive actualegitronic notice of th€Court’s judgment untithe fourteen-day
window had already passed. But by independently checking the CangKst, they discovered
the entry of judgment within thirty days of itssuance and, within fourteen days later, had filed
the present Motion, demonstratitigeir diligence in this matterUnder Federal Rule of Civil
Procedure 6(b), the Court will, therefore, lbethy extend the time for filing a petition for
attorney’s fees through and inclog the date of the Motion.

On the merits, however, the Motion must denied. While a prevailing plaintiff in a
civil rights case can recover attorney’s féadémost as a matter of course,” a prevailing

defendant can only recover attornefe®s in limited circumstancekgst the fear of a crushing
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fee award discourage victims of civil rightidation from seeking judicial redres8isciglia v.
Kenosha Unified Sch. Dist. No. 1, 45 F.3d 223, 227 (7th Cir. 1995) (quotation omitted). To
recover attorney’s feamder 42 U.S.C. 8 1988(b), “a prevagidefendant must demonstrate that
the plaintiff brought his action isubjective bad faith, or that the plaintiff's action was frivolous,
unreasonable, or without foundation, even thooghbrought in subjective bad faithBisciglia,
45 F.3d at 227-28 (quotation and citation omitted)reHthe affidavit that Plaintiffs’ counsel has
tendered indicates that he inded the Board of Commissiondrs this action because of an
impending expiration of the staguof limitations, erring on the sidd over inclusion. [Dkt. 57-
2 M17-8.] It also indicatesahhe would have voluntarily disesed the Board of Commissioners
had Defendant City of Greenwood timely respontiediscovery requests designed to determine
the role, if any, of the Board @@ommissioners in the events at issue, requests which were not
answered until Court orderld| 16.] Inasmuch as the Board @dmmissioners hasn’t contested
those mitigating factors through a reply brief, theurt accepts them, arithds that Plaintiffs
acted reasonably and in good faith.

The Motion is, thereforeGRANTED in part, to the extent that it seeks leave to file a
belated request for attorney’s fees, DENIED to the extent that BEeeks a fee award under 42

U.S.C. § 1988(b).
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Jane Magnus-Stinson
United States Magistrate Judge
Southern District of Indiana
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