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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
MARK R.RAYL, individually and on behalf of
all others similarly situated,
Plaintiffs,
1:09-cv-00554-JMS-TAB
VS.

MERRILL MOORES
Defendant.

)
)
)
)
)
)
)
)
ORDER
Presently before the Court in this classion under the Fair Del@ollection Practices
Act (“EDCPA"), 15 U.S.C. 88 1692-1692p, are cross-motimnsummary judgment. [Dkts. 59,
63.]

l.
SUMMARY JUDGMENT STANDARD

A motion for summary judgment asks thag¢ @ourt find that a i@l based on the uncon-
troverted and admissible evidenwould—as a matter of law-ewclude in the moving party’s
favor and is thus unnecessargeered. R. Civ. Pro. 56(c). Whesvaluating a motion for sum-
mary judgment, the Court must give the nooving party the benefit of all reasonable infe-
rences from the evidence submitted and resolag toubt as to the existence of a genuine issue
for trial...against the moving party.Celotex Corp. v. Catret477 U.S. 317, 330 n.2 (1986).
Nevertheless, “the Court’s favor toward thenfmaoving party does not extend to drawing infe-
rences that are supported by ospeculation or conjecture.Singer v. Raemis¢b93 F.3d 529,
533 (7th Cir. 2010). The non-moving party mustfeeh specific facts showg that there is a
material issue for trial. Fed. R. Civ. Pro. 56(@glotex 477 U.S. 317 The key inquiry is the

existence of evidence to support a plaintiff's migior affirmative defenses, not the weight or

Dockets.Justia.com


http://dockets.justia.com/docket/circuit-courts/insdce/1:2009cv00554/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2009cv00554/23295/72/
http://dockets.justia.com/
http://dockets.justia.com/docket/indiana/insdce/1:2009cv00554/23295/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2009cv00554/23295/72/
http://dockets.justia.com/

credibility of that evidence, both of which aassessments reserved to the trier of fasee
Schacht v. Wis. Dep’t of Correctiqris/5 F.3d 497, 504 (7th Cir. 1999).

Cross-motions for summary juahggnt do not automatically mean that all questions of
material fact have been resolveétranklin v. City of Evanstgn384 F.3d 838, 842 (7th Cir.
2004). The Court must evaluate each motionpedéeently, making all reasonable inferences in
favor of the nonmoving party i respect to each motiotd. at 483.

Il.
BACKGROUND

Because, for reasons explained later, tlb@rCconcludes Defendant Merrill Moores is
entitled to summary judgment, ti@ourt presents the material facts that follow in the light most
favorable to Plaintiff Mark R. Rayl.

Mr. Moores is an attorney, but wound up theéddelant in this action because of the way
he attempted to collect past-due homeownassociation dues for hidient, the Wildcat Run
Homeowners’ Association.Seedkt. 65-2 at 4.] On May 12008, Mr. Moores filed 131 small-
claims actions in the Franklin Township Small Claims Court. [Dkt. 60-2 at 5.] On the “Notice
of Claim” filed with the courin each action, and ¢n served upon the hooweners, Mr. Moores
listed one of his office telephone numbeid,][ as he was instructed tio by the court’s staff to
comply with Indiana Trial Rule 11(A), [dkt. 63-1 4. Calls to that nmber went straight to
voicemail. [d.]

Depending on exactly when the homeownealied, they heard one of two voicemail
messages, both of which essentially said MatMoores would only dicuss each homeowner’s
case at their court date. The first message was as follows:

Hi. This is attorney Merrill Mooreslf you're calling regarding a Summons for
past due Wildcat Run Homeowner’'s Assticia dues, please be advised that this



is an attempt to collect a debt, and all information left here will be used in an at-
tempt to collect that debt.

| am unable to return any messages filugne. There are simply too many. You
have a court date and time. | will be more than happy to discuss the matter with
you at that time and date.

| am sorry it has come to this. You wegent two letters by your association. At
this point, you have incurred attornefées in the amount of $250 and a filing fee

of $78 in addition to whatever you owed for your annual dues. The amount that
you owe for your annual dues is adlyiatated in the Complaint.

If you want to resolve thimatter in its entirety on theourt date, please bring a
check, which is certified, fothe full amount, in a form made out to Merrill
Moores. My name is on the Complafot the purposes of spelling. Again, the
amount that you owe is your annual homeawen@ues as stated in the Complaint,
the filing fee of $78 andttrney’s fees in the aount of $250. Upon bringing a
certified check in that amount, | will dismiss your case and | will forgo pursuing
the prejudgment interest that has accumedlaince the debt was due and owing.
Again, | am sorry.

[Dkt. 60-2 at 9.] Callers at later dates heard this revised message:

Hi. My name is Merrill Moores. lfou are calling about a Summons and Com-
plaint regarding Wildcat Run Homeowneissociation duegylease be advised
that | am a debt collector, and any inforroatleft here will be used to collect that
debt.

No phone calls will be returned from hees there are simply too many of you to
do that.

At this point you have incurred additidregtorney fees ithe amount of $250.00,

an additional filing fee of $78 and whatever you owe for homeowners’ association
fees. That amount is stated in the Complailh you want to resolve this prior to
coming to court, you may mail a certifietieck, in the amount of whatever you
owe for homeowners’ association feessgated in the Summons and Complaint
plus the $250 and plus the court filing fee of $78.

Make the check out to Merrill Moores. My name and address to which it should
be sent appears on your Summons and Contpldt is there. Look for it and

find it. Or you can come on your court dated make full payment. Either way,
your case will be dismissed if it is pardfull on or before your court date.

| am sorry it has come to this. You weent two notices. The majority of people

seemingly got their notices and paid traties. These were referred to collections
on or about April 21, 2008. It is my camition that once | began processing these
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that you still owe the attorney fees and court costs even if you sent a check in the-

reafter and even if it veacashed. If you disagreetiwithat, you may have your

day in court, and a judge will decide. And you always have the option of hiring

your own attorney yourself.

Thanks.

[Id. at 10.]

The record doesn’t indicate wh of the two messages that .MRayl heard. In fact, the
record doesn’t indicate whether éeer actually called Mr. Moores’ voicemail at all. If Mr. Rayl
did call, Mr. Moores makes ndaim that he had any writtecommunications with Mr. Rayl
within five days after that call.

Previously, the Court certifiea class defined as follows:

All natural persons sued by Merrill Mags in the name of Wildcat Run Home-

owner’s Association on a consumer defbio called the coatt telephone number

referenced on the Small Claims complaint and heard a voice mail message rec-

orded by defendant Merrill Moores within one year prior to May 1, 2009.

[Dkt. 52 at 2.] No evidence ithe summary judgment record indicates that any class member
ever actually heard either voicemail and, if tlikg, that Mr. Moores had any written communi-

cations with them within fie days after they called.

1.
DISCUSSION

Mr. Rayl contends that each voicemail mggsqualifies as “initiacommunication with

a consumer in connection with the cotlen of any debt” under 15 U.S.C. § 1692¢f{aAnd, in

! In the uncontested class certification proceedings, Mr. Rayl's counsel tendered an affidavit ad-
vising that “my paralegal and | spoke to thirgwen (37) individuals who confirmed that they

had heard the voice mail message.” [Dkt. 30-1 fvlj. Rayl hasn’t deignated that hearsay
(and, as to the paralegal’s convéimas, double hearsay) evidence here.

2 The notices of claim sent to the homeowndos't qualify as “initial communications,” and
Mr. Rayl doesn’'t argue othervds 15 U.S.C. § 1692¢g(d) (“A commication in the form of a
formal pleading in a civil action shall not bedted as an initial communication for the purposes
[of triggering the required notices].”).
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his view, because neither message contairi@tdehotices required under the FDCPA—for ex-
ample, that Mr. Moores wouldssume the validity of any debt not disputed within thirty days—
Mr. Moores violated the FDCPA by not prding written notice of the omitted information
within five days after Mr. Rayl (or angther class member) heard the voicemédl. (“Within
five days after the initial communication withcansumer in connectiowith the collection of
any debt, a debt collector shall, unless the ¥alhg information is contaied in the initial com-
munication or the consumer haaid the debt, send the consuraexritten notice [containing the
specified notices].”).

Mr. Moores has raised several argument®ashy he is entitled to summary judgment.
The Court will, however, only addse one at this time: that MRayl cannot establish a viola-
tion of the FDCPA provisions garding initial communicationwithout proof—lacking here—
that he ever called the voicemail line. The Gagrees. Because that failure of proof makes
Mr. Rayl ineligible to represent the class, theu@ will defer considerationf all of the parties’
other arguments, which concern the merits ofdtier class members’ claims, until a suitable
class representativ@pears in this action.

A. The Effect of Mr. Rayl's Failure to Call Mr. Moores’ Voicemalil

In his Statement of Materidtacts Not in Dispute, Mr. Moes specifically asserts that
Mr. Rayl “has never alleged...@rovided any proof of havinghade a call” to the voicemail
number, [dkt. 63 at 3], which Mr. Moores argugsreason alone summary judgment should be
granted” in his favor,ifl. at 4].

In his Response, Mr. Rayl doesn’t dispute that a failure to call the voicemail would prec-
lude his FDCPA claim. §eedkt. 67 at 2-4.] Nor could he: Feither of the voicemails at issue

to possibly qualify as an “initiatommunication with a consumeit’necessarily must qualify as



a “communication,” which the FDCPA defines ‘dse conveying of information regarding a
debt directly or indirectly to any person throwgty medium.” 15 U.S.C. § 1692a(2). Because a
voicemail cannot logically “convey]] ... informain” to a homeowner who never heard it, the
voicemail cannot qualify as a communicatad, by extension, dnitial communication.

Rather than disputing Mr. Moore’s consian, Mr. Rayl makes two unsuccessful argu-
ments going to Mr. Moore’s premise—that the @pdited facts show Mr. Rayl made no call.

First, Mr. Rayl argues that his Complaimidahis Motion for Class Certification do allege
that Mr. Rayl did call the voicemail numbelSdedkt. 67 at 2-4.] But at the summary judgment
stage, only evidence matters—not allegations in pleadiSgbacht 175 F.3d at 504 (“Roughly
speaking, [summary judgment] is the ‘put up or shut up’ moment in a lawsuit, when a party must
show what evidence it has thabuld convince a trier ofact to accept itsersion of events.’.
The present focus on evidence makes his argurabotg his prior pleadings irrelevant.

Second, Mr. Rayl asks the Court to disrelgidr. Moores’ statement of undisputed fact
because Mr. Moores didn’'t back it up with a ttda to any evidence. [R. 67 at 1-2.] In ar-
guing that Mr. Moores somehow hidi® burden to affirmatively negate an element of Mr. Rayl’s
case-in-chief, Mr. Rayl impermissiblgnores the SupremeoGrt’s decision irCelotex 477 U.S.
at 323 (“[W]e find no express amplied requirement in Rulb6 that the moving party support
its motion with affidavits or dter similar materials negatirtge opponent’s claim.” (emphasis
omitted)). There, the Supreme Court specifically held that a party who doesn’t bear the burden
of proof on an element is entitléadl summary judgment if the party identifies the element that he

contends the opposing party capibve and the opposing party fatls offer any proof in re-

% To the extent, if anythat Mr. Rayl seeks tely upon the statements liis motion for class cer-
tification as evidence of havingalled the voicemail number, thagliance is misplaced because
statements contained in briefs “are not evidenézeht. Ill. Light Co. v. Consolidation Coal Co.
349 F.3d 488, 493 (7th Cir. 2003).
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sponse to the motion for summary judgmeid. at 322-23 (holding thaRule 56(c) requires
summary judgment “against a party who fails tckena showing sufficient to establish the exis-
tence of an element essential to that party&ecand on which that party will bear the burden of
proof at trial”). A failure of poof with respect to amlement of a party’s case-in-chief is just as
fatal on summary judgment as it is at tri@ee id.at 323 (“The standard for granting summary
judgment mirrors the standard for a directeddict....” (quotation and alteration omitted)).

Mr. Moores challenged Mr. Rayb come forth with evidenc® prove an element of Mr.
Rayl's case-in-chief: that held Mr. Moores’ voicemail. Mr. Rayfailed to rise to that chal-
lenge. Accordingly, Mr. Moores intitled to summary judgment.

B. Appointment of New Class Representative

The Federal Rules of Civil Procedure explicconfer upon the Qurt the power to “al-
ter[] or amend[]” a class certification ordemyatime “before final judgment.” Fed. R. Civ. Pro.
23(c)(1)(C). The Court must exercise that powere and vacate its prior appointment of Mr.
Rayl as class representative.

Because he has failed to produce any evidshoging that he evaralled Mr. Moores’
number and heard one of the voicemails at isMre,Rayl falls outsidethe class definition.
[Dkt. 52 at 2.] Well-sdted law, therefore, precludes Mr. Rdydm serving as a class represent-
ative. E. Tex. Motor Freight Sys. v. Rodrigud81 U.S. 395, 403 (1977) (“As this Court has
repeatedly held, a class representative mugianeof the class and ‘possess the same interest
and suffer the same injury’ as the class membdrmllecting cases)). Given Mr. Moores’ deci-
sion to not contest clascertification, the Court temporarilaccepted the assurances of Mr.
Rayl's counsel that Mr. Rayl could eventuaflyove his claim that he did, in fact, hear the

voicemail, [dkt. 30 at 2].Cf. Szabo v. Bridgeport Machs., In249 F.3d 672, 676 (7th Cir. 2001)



(directing district courts to “make whateverctfual and legal inquiriemre necessary under Rule
23" to “resolve...disputes beforeciding whether to certify theass”). At the summary judg-
ment stage, however, those previously unceateassurances no longer suffice, as discussed
above.

Where, as here, later eviderestablishes that a previouslppointed class representative
is ineligible to represeérthe class, the Court should ordityagive class counsel the opportunity
to locate a new, suitable, class representatdee Whitlock v. Johnsoh53 F.3d 380, 384 (7th
Cir. 1998) (“The district court efied a class based on Umacemplaint, and subsequent pro-
ceedings undermined Umar’s individual claimdarevealed that Umar was not an appropri-
ate class representative. The district courtdapteperly, then, in allowing the class claims to
continue (with the substitution of appropriate class representatives) despite the failure of the
named plaintiff's individual claim on the merits.”Y.he Court will give class counsel thirty days
to locate a suitable and willing class representative.

V.
CONCLUSION

Because no evidence establishes that Myl Baer called the number on the notice of
claim and heard either of thicemails at issue, the CoBRANTS IN PART Mr. Moores’
motion for summary judgent, [dkt. 63], andENIES Mr. Rayl’'s motion for summary judg-
ment, [dkt. 59]. Summary judgmeers granted only as to the individual claims of Mr. Rayl,
without prejudice to the claimsf the class. Mr. Rayl iIBISCHARGED as a representative of
the previously certified class, [dkt. 52]. Classinsel must file a motion for the appointment of
a new class representative withwenty-eight days if at all, or else the class’ claims will be
dismissed for failure to prosecute. The partieust submit a proposed amended case manage-

ment plan withirfourteen daysof the Court’s ruling on the motion to substitute class represent-
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ative. Magistrate Juddgaker is requested to convene austdb consider the proposed amended

case management plan after it is filed.

No partial final judgment shall issue at this time asltoRay!’s individual claim.

10/28/2010
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