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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

CAPITAL MACHINE COMPANY, INC., andIN-
DIANA FORGE, LLC,

Plaintiffs,
1:09-cv-00702-JMS-DML
VS.

MILLER VENEERS INC., et al,
Defendants.

Capital Machine Company, Inc. and Indaikorge LLC (colletively, “Capital Ma-
chin€) have filed this patent-infigement action against Miller Yieers, Inc. and several indi-

vidual defendants (collégely, “Miller Veneers). Before the Court can consider the question

of infringement, the Court must “determindfje scope and meaning of the asserted patent
claims.” Innovention Toys, LLC v. MGA Entm't, In637 F.3d 1314, 1318 (Fed. Cir. 2011).
The Court will now do so with respect to the digglitlaims in the six patents-in-suit: U.S. Pa-
tent Nos. 5,562,137; 5,678,619; 5,694,9950%,938; 5,819,828; and 7,395,843. For ease of
reading, the Court will refer to the patents-intdy only their last tree numbers going forward,

for example, the ‘137 Patent instead of Patent No. 5,562,137.

! Federal Circuit precedent (to the extent nebirsistent with Supreme Court precedent) con-
trols in this action. 28 U.S.C. § 1295(a).

-1-

Dockets.Justia.com


http://dockets.justia.com/docket/indiana/insdce/1:2009cv00702/23714/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2009cv00702/23714/247/
http://dockets.justia.com/

l.
BACKGROUND

A. Pre-Existing Technology?

The patents-in-suit represent attempts to owprthe yields of veneer from tree trunks,
which once “cut[]...down the middle along [theigrgitudinal axis” become known in the in-
dustry as “flitches.” [Dkt. 217-1 at 10, column 1Hor reasons of veneer quality, the industry
slices the veneer from the outside, curved pormiothne flitch, rather than along the flat longitu-
dinal cut. Bee id. In the particular veneer-cutting method upon which these patents-in-suit
build, devices known as “staylogs hold a flitch anaverelative to a slicing knife. As the flitch
passes the knife, the knife slices a sheet of veneer from the flittth]" Devices known as
“dogs” keep the flitch on the staylog. “Thegdoare clamping members that extend from the
mounting surface of the staylog and are positiooeceither side of flitch along the staylog.
Typically, the dogs include a sharp-edged portoiented parallel to the mounting surface to
hold to cut into the flitch and hold it in place against the staylogl.] [

Existing mounting technology presented twolgems that resulteth wasted veneer,
problems that the patents-in-suit attempt to solVae first problem is what the Court will call
the “tapering” problem. “[B]ecause the tree trunk is naturally tapered, one end of the flitch is
thicker than the other end, and consequenttgreds a greater distance from the mounting sur-
face of the staylog. As a result, the veneedpcing zone of the flitch is frusto-conical....”
[1d.] Until the slicing knife eliminates the taperciteates so-called shim sheets of veneer that
“are too narrow to be useful.... Consequently, some of the best veneer on a flitch is thrown away

as waste.” Id.] The second problem that the patentsdit identified withexisting technology

2 Although the background that follows citesthe ‘137’s description of the “background of the
invention,” the other patentsve similar descriptions.
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concerns the method of mounting the flitch te 8taylog: The lengthwise groove in the flitch
that the dogs grasp results in a logsigidity of the flitch towardthe end of thalicing process,
causing it to “flex in response to the pressuréefslicing knife resulting in, at best, nonuniform
and unacceptable sés of veneer.”Ifl.] The Court will refer to tht problem as the “flexing”
problem.

B. The Relationship Among the Patents-in-Suit

The patents-in-suit all ultimately derive frahre applications that led to the ‘995 or ‘137
Patents. The “children” patents represent cmatiions-in-part of thosapplications. The pa-

tents-in-suit’s “familytree” looks like this:

‘095 Patent
Filed 5/31/95
Issued 12/9/97

‘137 Patent
Filed 5/31/95
Issued 10/8/96

/

‘619 Patent
Filed 11/30/95
Issued 10/27/97

S

‘038 Patent
Filed 7/27/96
Issued 12/30/97

/

Application
Abandoned

v

‘843 Patent
Filed 8/19/99
Issued 7/8/08

~,

‘828 Patent
Filed 11/25/97
Issued 10/13/98




C. Claims to Be Construed

Of the various claims in the patents-untsonly the following are in dispute:

Patent

Claims for Construction

Disputed Phrases

137

23. A method of retaining ditth on a staylog for slicing ve
neer from the flitch, the stayd having a plurality of dogs, th
method comprising the steps of: providing a flitch having a
rality of holes for receiving thplurality of dogs, the holes ha

ing a depth profile and the dogaving a flitch engaging por

tion configured to generally camfim to the depth profile, th
flitch-engaging portion including a plurality of flitch-engagi
surfaces, positioning the pluraligf dogs in the plurality o
holes, and engaging the flitch with at least one of the plur
of flitch-engaging surfaces on eaoh the plurality of dogs t¢
retain the flitch on the staylogith a veneer-producing zorn
maintained in parallel relatn to a veneer-slicing knife.

-e Flitch

sTuDogs

v+ Engaging
(;.
ng
f
ality
)
e

Veneer-producing
zone

‘995

12. A method of preparing aitélh for retetion on a staylog
and of slicing veneer from its outer surface, the flitch inclug
a veneer-producing zone and ay$bg-engaging zone, the m
thod comprising the steps of: positioning the flitch, and forn
a plurality of holes in a predetermined pattern exten
through the staylog-engaging zomgo the flitch, said hole
being formed so as to permit engagement and retention ¢
flitch by the staylog in a position for removal of veneer at s
stantially the entire length dhe outermost surface of the V
neer-producing zone.

13. The method of claim 12 wherein the forming step incly
the step of forming the plurality of holes simultaneously.

16. The method of claim 13 wherein the forming step incly
the step of forming at least od@do hole that extends throu
the staylog-engaging zonettoe veneer-producing zone.

* Flitch
g?%taylog-engaging
“n&one
din@Engagement

if-tﬁéedetermined
;ubpattern

e» Forming a plurali
ty of holes simul

JO|et§1neously
e Dado hole

IdeBorming at leas
0h one dado hole

‘619

30. A method of slicing veneer from a tapered flitch so g

1Se t0r'apered) flitch

minimize the amount of waste veneer taken from a ver

neer-

% To the extent that the parties argue thatdiher side has waivedaiin construction and thus
construction either by default or biye fact finder should occursg¢edkt. 213 at 2; dkt. 217 at

16], the Court rejects the parties’ argument. As they appropriately acknowledged at the hearing,

the Court has discretion to find war of claim construction.Cf. Kamen v. Kemper Fin. Serys.
500 U.S. 90, 99 (1991) (“When an issue or claimprgperly before the coyrthe court is not li-

mited to the particular legal theories advanbgdhe parties, but ratheetains the independent
power to identify and apply the proper constiat of governing law.” (tation omitted)). Ig-

noring objections to proposed interpretationsctd#im terms would needlessly frustrate the

Court’s ability to satisfy its independent duty toperly instruct the jury, wdm the time comes.
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producing zone, the method conginig the steps of: preparir
a tapered flitch to include a semi-cylindrical veneer-produ

zone extending along the lengti the flitch; mounting the

flitch to orient the semi-cylindrical veneer-producing zone
rallel to a veneer-slicing knifgnd rotating the semi-cylindric:
veneer-producing zone past thenger-slicing knife so as t
slice veneer from the veneer-producing zone.

31. The method of claim 30 furthercluding the step of retair]

ing the flitch on a staylog so as to maintain the veneer-
producing zone substantially parallelthe veneer slicing knife.

32. A method for cutting veneer from a tapered flitch comy
ing the steps of: mounting a tapered flitch on a staylog in :
neer-slicing position with its d@er periphery substantially ps
rallel to a veneer-slicing knife to create a veneer-produ
zone in the flitch lying parallel to a veneer-slicing knife,
veneer-producing zone includirg semi-cylindrical zone ex
tending radially inwardly from # periphery of the flitch; an

rotating the staylog to move thédch past the knife to slice ve

neer from the flitch.

I Veneer-producing
cingone

D
pa-
al
0

Dris-
A ve-
a_
cing
the

d

Do

‘938

1. An apparatus for retaining a flitch, said flitch including a
neer-producing surface and aumting surface having a plt
rality of cavities at predetermined positions in the flitch mo
ing surface, the apparatus comprising: a staylog, and a plu
of dogs coupled to the stayldgr retaining the flitch on the
staylog, the dogs being locatatpositions corresponding to t
plurality of cavities in thelitch mounting surface and beir
formed to include a flitch-engang portion configured to en

gage at least a portion of therresponding cates and to posit

tion veneer-producing surface for cutting.

5. A method of retaining a flitch on a staylog for slicing veneer

from a tapered veneer-producingne, the staylog having a pl
rality of dogs, the method compimng the steps of: providing
flitch having a plurality of holes for receiving the plurality
dogs, the holes having a depth profile and the dogs hav,
flitch engaging portion configured to generally conform to
depth profile, the flitch-engaging portion including a plura

of flitch-engaging surfaces, ptisning the plurality of dogs in

the plurality of holes, and engaging the flitch with at least
of the plurality of flitch-engging surfaces on each of the p
rality of dogs to retain the ftith on the staylog with the taper

veneer-producing zone maintaingdparallel relation to a ve-

neer-slicing knife.

33. A method for retaining and ttimg veneer from a flitch with

we{Tapered) flitch
J_
Nt
rali®redetermined
2 position

Dogs

he .
] g' Cavities

-e VVeneer-producing
zone

e Engage / engagin

[

a

of
ing a
the
ity

one
u_
ed

-5-



Patent

Claims for Construction

Disputed Phrases

a tapered outer surface with knife, comprising providing
staylog with a plurality of flitch-engaging surfaces extend

from said staylog a distance suféot to hold the flitch with it$

tapered outer surface substanyiglarallel to the knife; provid
ing the flitch with a pluralityof surfaces located for engag
ment with the plurality offlitch-engaging surfaces; engagi
the plurality of flitch-engaging staces of the staylog with th
plurality of flitch surfaces with the tapered outer surface of
tapered flitch substantially parallel to the knife; moving

flitch and the knife relative to one another and cutting ve
from substantially the entire length of the tapered outer su
of the flitch.

36. The method of claim 35 whenethe plurality of surface
are formed at different depths in the flitch.

37. The method of claim 36 whenethe plurality of surface
are formed at a substantially constant distance from the ta
outer surface of the flitch.

42. A method of slicing veneer thia knife from a rotating ta-

pered flitch, comprising providg at least two flitch-engagin
surfaces axially spaced on a $tay said two flitch-engagin
surfaces having a sufficient height so that a tapered flitch
be supported to provide an axikrotation of a veneer produ
ing zone parallel to the knifeplacing a tapered flitch on th
[sic] at least two flitch-engagingurfaces with the axis of rots
tion of the veneer producing zoparallel to the knife, and rg
tating the flitch with the [sic] at least two flitch-engaging s
faces and moving the knife andating flitch relative to eac

=

ng

D

e_

ng

e
the

the

neer

rface

2]

other to remove veneer frometlveneer-producing zone of the
flitch.
‘828 1. An apparatus for preparingldch for slicing, the flitch in-| e Flitch

cluding a veneer-producing zoaed a staylog-engaging zor
the apparatus comprising: a plurality of cavity-forming to
said cavity-forming tools beingrranged in a predeterming
pattern, a flitch holder located to retain the flitch in a predé
mined orientation relative to the plurality of cavity-formi
tools, and an actuator for proingd relative movement betwee
the plurality of cavity-formingools and the flitch holder.

10. A method of preparing a ilh for retentio on a staylog
and of slicing veneer from its outer surface, the flitch inclug
a veneer-producing zone and ay$bg-engaging zone, the m
thod comprising the steps of: retaining a flitch for presenta
at the staylog-engaging zone to a plurality of cavity-form
tools, and forming simultaneously a plurality of cavities in

e, .
o Staylog-engaging
o zone

ctePlurality of cavity
ng forming tools

D

L

n ..
e Cavities

e Forming simulta-
hin eously a plurality
o f cavities

it Outer surface
in
tﬁgEngagement
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Patent Claims for Construction Disputed Phrases

flitch in a predetermined pattern, each cavity extending into $hBado hole

staylog-engaging zone. .
ylog-engaging e Forming at least

11. The method of claim 10 furtheomprising this step of pra- one dado hole
viding the flitch with a surface for engagement and movement
of the flitch.

14. The method of claim 10 wherein the forming step includes
the step of forming the pluralityf cavities with shapes permit-
ting engagement and retention of the flitch on a staylog.

15. The method of claim 14 wherein the forming step includes
the step of forming at least odado hole that extends through
the staylog-engaging zonettte veneer-producing zone

‘843 6. A method for retaining agared flitch for cutting veneere Tapered flitch
from its tapered outer surface comprising: providing a sta
with a plurality of dogs; providing the flitch with a plurality
holes positioned to receive tpairality of dogs; providing rela- ¢ Engaging
tive motion between the pluralityf dogs and the plurality of
holes; and engaging the pluraliby dogs with the flitch to re
tain the flitch in the staylog for cutting.

gllpogogs

7. The method of claim 6 wherethe plurality of dogs hav
projecting surfaces and their ri?l@ movement with respect to
the flitch engages the flitch.

[¢)

D. Problems the Patents-in-Suit Attempt to Solve
Capital Machine has characterd, [dkt. 237], the problemsaheach of the disputed

claims in the patents-in-suit attempt to solve:

Patent Claim Capital Machine’s View on the Problem to Be Solved
137 23 Taperingroblem
‘995 12,13, 16 Tapering problem and the flexing problem
‘619 30, 31, 32 Tapering problem
‘938 1 Flexingproblem
‘038 5, 33, 36, 37, 42 Tapering problem
‘828 1, 10, 11, 14, 15 Flexing problem
‘843 6, 7 Tapering problem

Miller Veneers disputes that Capital Machingemded to solve the flexing problem independent

of the tapering problem. [Dkt. 244.]



I.
CLAIM CONSTRUCTION STANDARDS

A patent holder has the right éxclude others in the UnitedaBs from using, selling, or
attempting to sell the patented invention. 35 U.8.C54(a)(1). A patent has two chief parts:

First, it contains a speatfation describing the inveoit ‘in such full, clear, con-

cise, and exact terms as to enable any peskitiad in the art . . . to make and use

the same.” Second, a patent includes onenore ‘claims,” which ‘particularly

poin[t] out and distinctly clai[m] the subg¢t matter which the applicant regards as

his invention.’ ...The claim defirseethe scope of a patent grant.

Markman v. Westview Instrumentsl7 U.S. 370, 373-374 (199&)upting 35 U.S.C. § 112, but
all other quotations, citations, and alterations omitted).

Claim construction presents a pure question of ildvat 391, in which the Court seeks to
“elaborat[e] the normally terse claim languageoonder to understandnd explain, but not to
change, the scope of the claimSg¢ripps Clinic & Researchoundation v. Genentech, In®©27
F.2d 1565, 1580 (Fed. Cir. 1991). When the Coudertakes claim construction, it does so
through the eyes of a “person of ordinakill in the field of the invention.Multiform Desic-
cants, Inc. v. Medzam L{dl33 F.3d 1473, 1477 (Fed. Cir. 1998).thrs case, the parties agreed
at oral argument that such argen would have a bachelor’'s degreengineering or else would
have five years of practicakperience in the veser industry.

Two categories of evidence exist with resgedhe meaning of claim language: evidence
intrinsic to the patent—“the patent itself, inding the claims, the spdécation and, if in evi-
dence, the prosecution history”—and evidence esitrito the patent, suds expert testimony.
Vitronics Corp. v. Conceptroni®0 F.3d 1576, 1582 (Fed. Cir. 1996&}ourts disfavor extrinsic
evidence. Phillips v. AWH Corp.415 F.3d 1303, 1318 (Fed. Cir. 2005) (en banc). Nonetheless

it will have no place here; the pas exclusively cite intrinsievidence to support their proposed

claim constructions seedkt. 217, 220].



When interpreting the claim language in lighttoé intrinsic evidence, “there is no magic
formula or catechism.Phillips, 415 F.3d at 1324. Several interpretative canons can, however,
guide the Court’s analysis.

First, a “heavy presumption” exists that “claim terms carry their full ordinary and custo-
mary meaning,” a presumption rebuttable witlhgirthat “the patenteexpressly relinquished
claim scope.” Epistar Corp. v. ITC566 F.3d 1321, 1334 (Fed. Cir. 2009) (citation omitted).
But as “his or her own lexicographer,” tipatentee may narrow the scope of the claim by
“us[ing] terms in a manner contrary to or incistent with one or more of their ordinary mean-
ings.” Hormone Research Found. v. Genentech, B@4 F.2d 1558, 1563 (Fed. Cir. 1990) (cita-
tion omitted). If terms have ordinary and customary meanings, courts may decline to provide
any further construction of thenSee O2 Micro Int'l Ltd. v. Beyond Innovation Tech., Gal
F.3d 1351, 1360 (Fed. Cir. 2008) (“[A]dirict court is not obligateth construe terms with ordi-
nary meanings, lest trial coulte inundated with requests to athe meaning afvery word in
the asserted claims.” (footnote collecting casegted)). Alternatively, courts may simply an-
nounce those ordinary meaning3hillips, 415 F.3d at 1314 (“In sontases, the ordinary mean-
ing of claim language as understdmga person of skill in the amay be readily apparent even
to lay judges, and claim construction in such casasves little more than the application of the
widely accepted meaning of commonlgderstood words.” {ation omitted)).

A second canon concerns the relationship betwdependent and independent claims. A
dependent claim “both refers to an eartiim and further limits that referentMonsanto Co. v.
Syngenta Seeds, In&03 F.3d 1352, 1357 (Fed. Cir. 2007) dtidn omitted). A presumption

exists that “the presence of a dependent claimaitids a particular limitation gives rise to a pre-



sumption that the limitation in questionnst present in the independent clainPhillips, 415
F.3d at 1315 (citation omitted).

Third, although “a single claim term should dmnstrued consistently with its appearance
in other places in the same claomin other claims of the same patent, the patentee’s mere use of
a term with an antecedent does not require that both terms have the same méaitiropio-
cessor Enhancement Corp. v. Tex. Instruments 52€ F.3d 1367, 1375 (Fed. Cir. 2008) (quo-
tation omitted).

Fourth, “if an apparatus claimecites a general structure.d, a noun) without limiting
that structure to a specific subset of structuesg, (with an adjective), we will generally con-
strue the claim to cover all knoviypes of that structure thateasupported by the patent disclo-
sure.” Renishaw PLC v. Marposs Societa' per Azid@dB F.3d 1243, 1250 (Fed. Cir. 1998) (ci-
tations omitted).

Fifth, “the use of different terms [in claimghplies that they have different meanings,
but that implication is overcome where...thadewce indicates that the patentee used the two
terms interchangeably.Baran v. Medical Device Techs., In616 F.3d 1309, 1316 (Fed. Cir.
2010) (citations omitted).

Sixth, the language in the patent specificatisralways highly relevant to the claim con-
struction analysis. Usually, it is dispositivejdtthe single best guide to the meaning of a dis-
puted term.” Vitronics Corp. v. Conceptroni®0 F.3d 1576, 1582 (Fed. Cir. 1996). Because the
claim language, not the specification, describestiope of the patented invention, the specifica-
tion may not, however, alter the seopf the claim: The Court must not import limitations in the
specification not found in the claim languagdehillips, 415 F.3d at 1323. 7&h “distinction be-

tween using the specification to interpret theameg of a claim and importing limitations from
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the specification into the claim can be a difficult one to apply in practite (citation omitted).

To successfully navigate it, “the court’s facpmust] remain[] on understanding how a person of
ordinary skill in the arwould understand the claim terms”light of how they are used in the
specification. Id.

The next set of relevant canons assist wdimg patent-prosecution history to help under-
stand the true scope of the claim. “When multiple patents derive from the same initial applica-
tion, the prosecution history regard a claim limitation in any pate that has issued applies
with equal force to subsequently issued ptstehat contain the same claim limitationElkay
Mfg. Co. v. Ebco Mfg. Cp192 F.3d 973, 980 (Fed. Cir. 1999). Moreover, statements made to
the Patent Office during the prosecution of a paldicpatent not only can help inform the inter-
pretation of that patent and any related later patents, statements can also help inform the interpre-
tation of previously granted related patenee Microsoft Corp. v. Multi-Tech Sy357 F.3d
1340, 1350 (Fed. Cir. 2004) (“[E]Jven though the ‘649 patent had &lissded, we think that it
is not unsound to apply the same interpretation @b patent. We take the patentee at its word
and will not construe the scope of the ‘649 patent’s claims more broadly than the patentee itself
clearly envisioned.” (citation omitted)). However, that maxim “does not apply when the claim
term in the descendant patarges different language.Ventana Med. Sys. v. Biogenex Labs.,
Inc., 473 F.3d 1173, 1182 (Fed. Cir. 2006) (citations omitted).

Finally, and in any event, the Court shoulttatpt to glean from the prosecution history,
and from the specification if necessary, “the peablthe inventor was attempting to solve,” to
construe the terms accordinglCVI/Beta Ventures v. Tura |LR12 F.3d 1146, 1160 (Fed. Cir.

1997) (citation omitted).
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As the Court uses these canons to choosengmossible constructions, the Court must
bear in mind that “[tlhe construction that stalyue to the claim langge and most naturally
aligns with the patent’s desctipn of the invention will be, inhe end, the coect construction.”
Phillips, 415 F.3d at 1316.

1"l.
CONSTRUCTION OF THE CLAIMS AT |SSUE

For each of the disputed phrases in each@patents-in-suit, th€ourt will first present
in tabular form the competing interpretationattthe parties have offed and the Court’s con-
struction, reached in light of the foregoing npietative standards th#te Federal Circuit has
promulgated. The Court will then address specific arguments that the parties have raised.

A. Construction of the ‘137 Patent

1. “Flitch”
Term Miller Veneers’ Proposal | Capital Machine’s Court’s Construction
Proposal
Flitch Half a log formed by cut-A portion of a log re{ A portion of a log resulting

)
ting a log down the middlesulting from the log from the log being cut
along its longitudinal axis being cut from one endalong its longitudinal axis
and having a taper at theo the other. [Dkt. 220 and thus having a taper at
butt end of the log to theat 17.] the butt end of the log.
top of the log such that |t
cannot be mounted flat gn
a staylog with an outer
surface parallel to a ve-
neer slicing knife. [Dkt
226 at 4.]

* Miller Veneers’ reply brief made changes tongoof its proposed definitions to address Capital
Machine’s objections. To the extent that there@enghanges, the proposals that follow are from
the reply brief. As for Capital Machine, it conteriat terms at issue atild be given their ordi-
nary meanings. Its proposals reflect an atteim@ixpress that ordinary meaning. The Court will
not discuss objections that Capikdachine made that are now maatlight of Miller Veneers’
changes to the proposed definition.
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Although Capital Machine argudbat its occasional use of the phrase “tapered flitch”
elsewhere in the ‘137 Patent indicates thati@hplachine explicitly specified the tapering limi-
tation when it applied, thargument is unpersuasiveSdedkt. 217-1 at 13, column 2 (“1. An
apparatus for retaining tapered flitch on a staylog....”)As the “background ahvention” por-
tion of the specification of thel37 Patent clearly indicates,€tause the treeumk is naturally
tapered, one end of the flitch tilsicker than the other end....[Dkt. 217-1 at 10, column 1.]
And all the drawings in the patent show flitclveish a taper on them. Further, as Capital Ma-
chine has acknowledged elsewhere, Claim 23 t#ri?al37 was designed to solve the tapering
problem of making veneers frome# logs. [Dkt. 237.] If an uapered flitch were used, Claim
23 would provide no useful innovation. Givermr ttlaim language, the background section of the
patent setting forth the ordinary meaningtloé term, and the underlying purpose of the inven-
tion, a person of ordinary skill in the field tfe invention would understand the flitch in Claim
23 to have a natural tapeBee Epistar566 F.3d at 1334Phillips, 415 F.3d at 1316. A flitch
that had its taper artificially removed would ctinge a special case that a person of ordinary
skill in the field would expect to be specifigadisclosed—as Capital Machine did when de-
scribing its invention in part of the ‘843 Patapiecification. [Dkt. 217-6 at 21, column 10 (“Un-
tapered flitches can also be sliced in the reciprocating flitch gifle Generally, the taper is
removed from the flitch at the sawmill by squaring the log prior to cutting the log in half to form
a pair of untapered flitches.”).]

Capital Machine has, however, correctly abgel to Miller Veneers’ attempt to define a
flitch by explicit reference to its ability to be mounted parallel to a veneer slicing knife. A flitch
becomes a flitch when it is cutpt when it is mounted on theagtog. While a natural taper may

well preclude parallel mounting in practice, reading a mounting limitation from the specification
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into the claim would impermissibly change the scopthe claim, rather than merely explain it.

See GenentecB27 F.2d at 1580.

2. “Dogs”
Term Miller Veneers’ Proposal | Capital Machine’s Court’s Construction
Proposal
Dogs Mechanical devices havbevices that applyDevices without movable

ing a plurality of annulaf force to an object toparts that apply force t
knife edges axially spacedyrip or retain the obtrgrip or retain a flitch on
apart along the longitudin-ject. [Dkt. 220 at 29.] | the veneer slicer.

al axis of the device and
having a shape that does
not change, the device be-
ing used to hold the ta
pered flitch on the veneer
slicer. [Dkt. 217 at 37.]

O

With respect to the proposeditation of “annular knife edgeg” Miller Veneers original-
ly argued that Capital Machinead expressly told the PateBffice during patent prosecution
that annular knife edges walbe required for Claim 23.Sgedkt. 217 at 38.] In subsequent
briefing, however, Miller Veneers conceded thait thixpress requirement was actually for Claim
22, which is not at issue hereSededkt. 246 at n.3see alsalkt. 217-1 at 14, column 10 (“22 A
dog for retaining a flitch for cutting, comprising..sacond portion having @urality of annular
knife edges for engaging the flicthe knife edges being axialspaced-aparlong a longitu-
dinal axis of the dog.”).]

Having made that concession, I Veneers also implicitly concedes that Capital Ma-
chine has identified sexa canons of construction that pitae applying the annular-knife-edge
limitation. [Seedkt. 226 at 16 (“[A]ny presumption associated withe[tanons Capital Machine
has identified and which Milleveneers does not otheise dispute] may be overcome, when, as

here, the patentee has limited the scope of his invention during prosegyti Appropriately
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so: Among other things, the doctrine of cladifferentiation precludes that limitation; Claim 1
references dog and dependent Claim 2 adds the limitation of “annular knife edges” to dogs.
[Dkt. 217-1 at 13-14, columns 8-9And indeed the specificationstioses that “[i]t is unders-

tood that the knife edges can be modifiedntdude non-annular knife edges without departing
from the scope of the invention.” [Dkt. 217-11&, column 6.] Accordingly, the Court rejects
Miller Veneers’ attempt to define all dogs the patent as necessarily having annular knife
edges. If Claim 23 were limited to dogs witmatar knife edges, the Claim would have said so,

as Claim 2 did.

As for Miller Veneers’ proposed “that-de@ot-change” limitation—in other words, as
Miller Veneers clarified at oral argument, having “no movagtdets’—Miller Veneers has ar-
gued that the ‘137 Patent presef@sbodiments [that] clearly haweshape that does not change
and there is no description anywhere...that shewleg having a shape that can change.” [Dkt.
226 at 17.] At oral argument, Capital Machimas unable to locate any language that contem-
plated a dog with moveable parts. The Coustlheen unable to locate any such language either;
therefore, the Court will include the limitation besatwa person of ordinary skill in the art would
not understand a dog as referenceth@'137 to have movable parts.

In construing “dogs,” the Court also nothat it has not included the adjective “tapered”
before “flitch,” as Miller Veneers’ proposal did. Because flitches are naturally tapered, and be-
cause this patent makes no attempt to indicate an artificially “untapered” flitch, no need exists to
include the otherwise redundant pterdgpered flitch.” As for the reference to holding the flitch

on the veneer slicer, Capital Machine expressedhijection to that poion of the definition.

> Even though the dog does not have movable piwits not necessarily ationary. At oral ar-
gument, Capital Machine arguedydaMiller Veneers did not dispe, that “pusher pin” dogs
move. Bee alsalkt. 217-1 at 12, column 2.]
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3. “Engaging”
Term Miller Veneers’ Proposal Capital Machine’s Court’s Construction
Proposal
Engaging| Movement of the tapere@ausing to touch.Causing to touch.

flitch into the knife edges[Dkt. 220 at 25.]

of the stationary dogs so as

to secure the tapered flitch

on the staylog. [Dkt. 21}

at 36.]

In its response brief, Capital Machine itéad several reasonghy Miller Veneers’

proposal conflicted with Feda Circuit authority. $eedkt. 220 at 26-29.] Miller Veneers nei-

ther responded to those arguments in its regyedkt. 226], nor at oral argument. The Court

interprets Capital Machine’s silence as an indication of the force of those arguments, which the

Court has reviewed and independently found convinci@geenlaw v. United State§54 U.S.

237, 243-44 (2008) (“[O]ur adversary systemdesigned around the premishat the parties

know what is best for them, and are responditmeadvancing the fastand arguments entitling

them to relief.” (Quotation omitted)).

4. “Veneer-Producing Zone”
Term Miller Veneers’ Proposal Capital Machine’s Court’s Construction
Proposal
Veneer- | The portion of the taperedThe part of the flitch The portion of the flitch
producing| flitch parallel to the ve;from which veneer parallel to the veneer
zone neer-slicing knife, which may be cut. [Dkt. 220slicing knife and from

includes a taper, and whig
has no holes, and fro
which veneer is cut, as di
tinct from
engaging zone.
at 14].

[Dkt. 22

the staylogt

hat 21.]
m

5-

6

which veneer is cut, as di
tinct from
engaging zone.

the staylogr

I

In construing veneer-producing zone, the Cagrees with Capital Machine that it is in-

appropriate to include refarees to tapering hereS¢edkt. 220 at 22.] While Capital Machine
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argues that no tapering limitation is present atrathis Claim, the Court has, for reasons ex-
pressed above, already found that Capital Mackiefined flitches for the purpose of Claim 23

to have a natural taper. Given the tapering limitation already present in the term flitch, adding
additional tapering referencesuld be redundant, so the Court has excised them.

The Court has also found that Capital Macraperopriately objectetb Miller Veneers’
use of the “no holes” limitation. Miller Veneeasided that limitation on the basis of Figures 2
and 4 of the specificationSgedkt. 226 at 15 n.15.] But Mille¥eneers is unable to tie the limi-
tation into any language in the ¢fapr the specification. Givenahthe presence of holes on the
flitch, either natural or otherwise, would not iege the essential problem that the patent ad-
dresses—namely, accounting for the natural taper in the flitches—the Court finds that a person
of ordinary skill in the art would not understadiveneer-producing zone” to necessarily be with-
out holes. The Court will not, ¢inefore, include that limitationPhillips, 415 F.3d at 1323.

The Court has, however, oveled Capital Machine’s objection to the qualification “as
distinct from the “staylog-engaging zone.” Because the patestfgation makes clear that ve-
neer should be cut from the oulsiportion of the flitch, a persoof ordinary skl in the art
would understand the veneer-producing zone to reférabpart of the flitch. Furthermore, as
Miller Veneers appropriately notes, if the een-producing zone overlapped with the staylog-
engaging zone, pin dogs would exteinto the veneer-producingrm, causing waste of veneer
that this inventiorwas designed to avoid.

B. Construction of the ‘995 Patent

1. Terms that Duplicate the ‘137 Patent
The claims at issue in the ‘9%@tent also refer to “flitchés.They also refer to “engag-

ing” or the variant “engagement,” phrases thia parties agree amessentially synonymous.
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[Dkt. 220 at 26.] In their briefing, the parties hakeated the construction of those terms togeth-
er, rather than seriatim in eaohthe patents-in-suit. Havingarefully considered the language

in the ‘995 Patent, and the taperipigpblem that CapitéMlachine indicated iattempted to solve,

the Court finds no reason to construe “flitches” and “engaging” and “engagement” any different-
ly in this patent than in the ‘137. The sam@structions will, therefa, also control here.

2. “Staylog-Engaging Zone”

Term Miller Veneers’ Proposal Capital Machine’s Court’s Construction
Proposal

Staylog- | The portion of the tapergdA part of a flitch to| The portion of the flitch
engaging | flitch that includes holes gfwhich a staylog may bgthat includes holes of va

zone varying depths, as distinctattached. [Dkt. 220 atrying depths, as distingt
from the veneer producing23.] from the veneer-producing
zone. [Dkt. 226 at 15.] zone.

Capital Machine’s objection to the inclusion“tbles of varying depths” stems from its
incorrect view that the flitch f01995 need not be taperedSdedkt. 20 at 24.] The Court has
already rejected thatewv for the reasons previously stateddditionally, the Court has accepted
the phrase “as distinct from the veneer-produa@age” for the same reasons as the phrase “as
distinct from the staylog-engaging zongas accepted in Section (111)(A)(4) above.

As it has done previously, the Court has omittezladjective “tapered” before the flitch.
Because flitches are naturally tapened|uding the adjective is redundant.

3. “Predetermined Pattern”

Term | Miller Veneers’ Proposal | Capital Machine’s Court’s Construction
Proposal
Prede- Forming a pattern of holgsA pattern determinedA pattern of varying depths
termined | of various depths in thein advance. [Dkt| that is determined in ad-
pattern | staylog-engaging zone {20 at 33.] vance
account for the tapef.
[Dkt. 226 at 18.]
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Once again, Capital Machingsimary objection to Miller Veneers’ proposed definition
stems from its claim that the flitch in th@95 Patent need not have its natural tap&eedikt.
220 at 34.] While Capital Machireontends that the ‘995 Patesgeks to solve the flexing prob-
lem, which would not depend on the natural taper of the flitch, it also claims that the patent seeks
to solve the tapering problem. KD 237 at 2.] Thus the specifigat indicates that the “primary
factors in determining” the hole depth “maximizing the depth of the veneer-producing
zone...while affording maximum surface contact between the pusher pins...and the pusher pin-
receiving holes...as well as maximum engaging contact between the pin dogs...and the
flitch....” [Dkt. 217-2 , column 7.] A need to menize the depth of the veneer-producing zone
only exists because of the natural taper offlibeh, which necessitates holes of varying depths
depending upon their location along the flifcithe Court will includethe reference to those
varying depths to account for the spemation that Capital Machine has provideskee Vitronics
90 F.3d at 1582.

The Court has selected Capital Machine’s psagodefinition as thstarting off point for
the Court’s construction becausellbtr Veneers’ definition, when read in the context of the
words of Claim 12, is linguistidig awkward and contains redunttaterms. The Court has,
however, incorporated the “of varying depthsidaage from Miller Veneers, for the reasons set
forth above. The Court has omitted the word “holes” from Miller Veneers’ proposal, to avoid
redundancy of the “holes” alreagiyesent in the phrase “formingpéurality of holes in a prede-

termined pattern.”

® In the portion of Capital Machine’s brief devotd“predetermined pattern,” Capital Machine
cites to language in thather patents-in-suit, bmot the ‘995 PatentSfeedkt. 220 at 35.]
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4. "Forming a Plurality of Holes Simultaneously”

Term Miller Veneers’ Proposal | Capital Machine’s | Court’s Construction
Proposal

1%

Forming a Plu{ Forming all of the holes arForming more than Forming more than on
rality of Holes| cavities at the same timeone hole at the sameéhole at the same time.
Simultaneously [Dkt. 217 at 48.] time. [Dkt. 220 at
39.]

With respect to the phrase “forming a plitsabf holes simultaneously,” the controver-
sy—expressed in very short briefing—concerns Wwaetall holes must be formed at once, or
simply whether multiple holes must be forregch time. The Court has found the latter.

In arguing for a requirement that all holes ovittas be formed at the same time, Miller
Veneers argues that “nothingtime specification” precludes suehdefinition. [Dkt. 217 at 48.]
The relevant issue, of courss, not what the specification geludes, but what the claims—
interpreted as necessary with resort to specification—affirmatively include. The parties
agree that the ordinary meaning of pluralitynsore than one” and that simultaneously means
“at the same time.” Gomparedkt. 217 at 48with dkt. 220 at 39.] Puttinthe discrete phrases
together, as a person of ordinakill in the art would, means riming more than one hole at the

same time, which is exactly thertstruction the Cotihas adopted.

5. “Dado Hole”
Term Miller Veneers’ Proposal Capital Machine’s | Court’s Construction
Proposal
Dado hole A hole having a generall{No proposal offered.)| A hole having a gener-
rectangular opening and |a ally rectangular open
generally circular depth ing and a generally
profile, made by a dad circular depth profile,
saw blade, for example, made by a dado saw
which receives dogs. [Dk. blade, for example,
17 at 48.] which receives dogs.
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Although Miller Veneers offered a definition tdado hole” in its opening brief, Capital
Machine failed to address it in responsegdkt. 220], at oral argument, or in surreplseédkt.
245]. Having reviewed Miller ieeers’ arguments, the Court fintteem persuasive, especially
in the absence of any substantive objection from Capital MathjBee, e.gdkt. 217-2 at 13,
column 8 (“The dado holes...have a generafigtangular opening...at the flitch mounting sur-
face...and a generally cirar depth profile....”).]

6. “Forming at Least One Dado Hole”

Term Miller Veneers’ Proposal Capital Machine’s | Court’s Construction
Proposal
Forming at In addition to the plurality The plurality of cavi4 The plurality of holes
least one dado| of cavities formed, at leasties or holes formedformed includes at
hole one dado hole is formedincludes at least oneeast one dado hole.
[Dkt. 226 at 19.] dado hole. [Dkt. 220 at
40.]

At issue with respect to the phrase “fongiat least one dado holes’ whether the plu-
rality of cavities formed are exgive or inclusive oét least one dado hole. The Court finds that
the latter is correct.

In arguing in support of its proposed défon, Miller Veneers—which did not undertake
a patent-by-patent analysis of each phrasejnsttad treated them together—focused its argu-
ments exclusively on intergting the phrase in the cent of the ‘828 Patent. Spedkt. 217 at
46.] Other than noting that the phrase was ireduch the ‘995 Patent, Miller Veneers made no

mention of it. The concernsrised are not present in tH#95 Patent, which does not use the

’ At oral argument, Capital Mactérsuggested that Miller Venedrad waived its right to ask for
construction of this claim as not previouslhsdosed, despite it beingsdussed in Miller Ve-
neers’ briefing and being selected for oral argunanpart of the joint agenda that the parties
prepared, geedkt. 235 at 3]. As indicated previouskee supra n.,3he Court finds it prudent
here to focus on substa® not procedure. To whatever extarwaiver may have technically oc-
curred, the Court excuses it.
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phrase “cavities” in the claims at issue and thoss not potentially differentiate between “cavi-
ties” and “holes.” Additionallyas Capital Machine correctly pas out, Figure 9b of the patent
discloses an embodiment involving only dado hol&eeflkt. 217-2 at 7.] Miller Veneers’ pro-
posed construction would impermissibly foreeldbat embodiment. Accordingly, the Court has
rejected Miller Veneers’ proposed dafion for the purposes of this patent.

The Court has modified Capital Machine’'didigion to avoid any mention of “cavities.”
As indicated above, ‘995 Patent does not use the Waavities.” No neecexists to inject that
new term here.

C. Construction of the ‘619 Patent

The only two terms at issue in the ‘6FPatent—iflitch and veneer-producing zone—
duplicate terms found in either the ‘137 Patent,'8®® Patent, or both. Especially given that
the ‘137 Patent and ‘995 Patent are the “pargaténts of the ‘619 Patent, and given that the
parties themselves have treatheé phrases at issue in the patents-in-suit as having the same
meaning in each patent, the Court finds no basis to ascribe different meaningSdeielkay
192 F.3d at 980 (“When multiple patents derive fribim same initial application, the prosecution
history regarding a claim limitation in any paterdtthas issued applies with equal force to sub-
sequently issued patents that contain the saaim limitation.” (citaton omitted)). With re-
spect to the term “flitch” in pécular, the Court notes that Capital Machine expressly concedes
that “[t]his is a patent in which each claim aldy requires a ‘tapereditth,” and that the Pa-

tent Office was told so during pateprosecution. [Dkt. 220 at 19.]

-22 -



D. Construction of the ‘938 Patent

1. Terms Included in the ‘137 and the ‘995 Patents

The ‘938 Patent uses terms previously disedsin the context of the ‘137 Patent, the

‘995 Patent, or both. After considering the parties’ argemts and the actual language used in

the ‘938 Patent, the Court finds no basis to interpret the following terms any differently than the

Court interpreted them above:

“Flitch.” Beyond the reasons previously cited @ourt notes that several claims in
the ‘938 Patent were, by Capital Machmewn admission, addreskt the tapering
problem. Absent an expres®ication that the natural gar of the flitch had been
removed—for example, a reference, not presto an “untapered flitch,”—an ordi-
nary person of skill in the art would understdhd flitches described in the patent to
have a taper. See alsadkt. 217-4 at 2 (abstract 0938 Patent beginning “[tlhe
present invention includes an apparatus for retaining a tapered flitch....The flitch is
held on the staylog....”).] It is obviousahflitch and taperedifch were used inter-
changeably throughout the patent. Additionally, Capital Machine overcame an objec-
tion to patentability from the U.S. Patddffice by arguing that the ‘938 used tapered
flitches. [Beedkt. 217-10 at 4 (“Nothing in WeilB74 discloses or suggests use of a
tapered flitch....”).]

“Engage” / “engaging.” The parties agrethat “engage” and “engaging” have the
same meaning. [Dkt. 217 at 34; dkt. 220 at 26.]

“Dogs.” Like the ‘137 Patent, this patent&pecification expressly indicates that

“knife edges can be modified to includen-annular knife edges without departing

8 Several terms also dupliesthe “sibling” ‘619 Patent.
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from the scope of the invean.” [Dkt. 217-4 at 12, columB.] Although the patent
indicates “moveable dogs,id] at 2], the patent contaim® indication that the dogs
themselves contain movable parts.

e “Veneer-producing zone.” The Court notes that Miller Veneers has dropped its re-
guest to construe additional terms thatahtended were “largely equivalent” to ve-
neer-producing zongDkt. 226 at 14.]

e “Predetermined position.” The parties agree that rgdetermined pattern” and

“predetermined position” have the sameaming. [Dkt. 220 at 33; dkt. 226 at 18.]

2. “Cavities”
Term Miller Veneers’ Proposal | Capital Machine’s Court’s Construction
Proposal
Cauvities Holes, but not dado holesSpaces or holes. [DktHoles.
[Dkt. 217 at 43.] 220 at 36.]

The Court rejects Miller Veneers’ arguméinat cavities cannot alude dado holes. Mil-
ler Veneers notes that the ‘828 Patent uses ‘ieaViin one claim and then “dado hole” in a de-
pendent claim. §eedkt. 217 at 46.] Miller Veneers argues that the difference must have some
meaning, hence its proposed definitiorse¢ id. That argument does not work, however, with
respect to the ‘938 Patent; the dependent addpendent claims here do not alternate between
mentioning “cavities” and “dado holes.'S¢edkt. 217-4 at 14-15, colunsrnl0-11.] Furthermore
Miller Veneers’ argument that e#ies and holes have differemeanings conflicts with Miller
Veneers’ proposed definition of “predeterminpdsition”—which the Court has essentially
adopted. That proposedfuition treats holes andavities as synonyms.S¢edkt. 226 at 18

(“The phrase... ‘predetermined positiomhen used in connection with formiftgples’ or ‘cavi-
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ties’ means: ‘Forming a patteni holes of varying depths in the staylog engaging zone to ac-
count for the taper” (emphasis omitted)).]

The Court has omitted “spaces” from thenstruction. Although Capital Machine of-
fered the term, it provided no justification itclude the term, whiclonly potentially compli-
cates the definition.

E. Construction of the ‘828 Patent

1. Terms Included in the Previous Patents

The Claims at issue in the ‘828 Patent seeeral terms that the Court has already con-
strued in the context of the patents above whith, for substantially the same reasons offered
previously, should receive the sagenstruction here, in light afie language in the ‘828 Patent:

e “Flitch.” Although Capital Machine asserts tltsis patent seeks to resolve only the
flexing problem, the pedigree of the patahe “naturally tapered” language in the
specification, and the fact that all thé@ches pictured are peered, all convince the
Court that “flitch” for the purposes tifie ‘828 Patent includes a taper.

e “Veneer-producing zone.” The Court notes that Miller Veneers dropped its request
to construe outer surfacevhich it contended was lagty equivalent to veneer-
producing zone. [Dkt. 226 at 14.]

e “Staylog-engaging zone.”

e “Cavities.” As indicated above, Miller Veneehas argued that because dependent
Claim 15 uses the word “dado hole” which independent Claim 10 speaks of “cavi-
ties,” [seedkt. 217-5 at 14-15, columns 10-11], “ctes” and “dado hole” must have
completely different meanings. As Capitéachine appropriately points out, howev-

er, a dado hole is a type of cavity; theref the claim differentiation canon does not
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require “cavities” to necessarily exclude titaholes,” as Miller Veneers requests.
[Seedkt. 220 at 37.] The Court notes tih\diller Veneers was unable to respond to
that argument on reply.Sgedkt. 226 at 19-20.]

e “A plurality of cavity-forming tools.”

e Forming simultaneously aplurality of cavities.

e “Engagement.” The parties agree that “engafengaging,” and “engagement”
have the same meaning. D217 at 34; dkt. 220 at 26.]

e “Dado hole.”

e “Forming at least one dado hole.”

2. “Plurality of Cavity Forming Tools”

Term Miller Veneers’ Proposal Capital Machine’s | Court’s Construction

Proposal

Plurality of | Tools for drilling holes in More than one tool for More than one tool fof
cavity forming| the staylog engaging zongforming a hole or cavi: forming a hole of

tools

excluding a dado sawty, including dadg cavity, including dadg
[Dkt. 226 at 19] saws. [Dkt. 220 atsaws.
37.]

The parties dispute what “plurality of cavitgrming tools” means, chiefly whether the

tools include or exclude dado saws.

neers’

clude

Given that the Court has already found tlalvities” includes “dado holes,” Miller Ve-

arguments here fall awaks it argued at the hearing, “[ljogically, if ‘cavities’ do not in-

‘dado holes,” then the ‘plurality of cavity forming tools’ does not include a dado saw.”

[Miller Veneers’ PowerPoint Presentation, “Caviteasd Plurality of Cavity Forming Tools,” at

5]

plurality of dado saw blades capable of simultaneously forming a plurality of cavities.

Miller Veneers’ arguments aldall away because Figure 9a in the ‘828 Patent shows a
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217-5 at 7.] Thus a person of ordinary skilltie art would understand the phrase to include
cavities made by dado sawSee Phillips415 F.3d at 1323 (“One of the best ways to teach a
person of ordinary skill in the ehow to make and use the invention is to provide an example of
how to practice the invention i particular case.”). To the extent that Miller Veneers argues
that—notwithstanding the illustration—dado saws must be excluded or else the patent would be
invalid, the Court rejects that line of argumeithe Court must determgrwhat a patent claims,
before it can determine whether the claims are in fact inv8aeRoche Palo Alto LLC v. Apo-
tex, Inc, 531 F.3d 1372, 1379 n.1 (Fed. Cir. 2008) (“Apotsserts that, if the ‘493 claims are
construed to cover the entire claimed O[40]aantration range, thendlclaims are invalid un-

der 35 U.S.C. 8§ 112.... Such arguments go to thalitalof the claims otthe ‘493 patent.”);
Akamai Techs. v. Cab& Wireless Internet Servs344 F.3d 1186, 1192 (Fed. Cir. 2003) (“The
first step in any invalidity analysis is claioonstruction....” (citation omitted)). To the extent
that Miller Veneers argues that the tegt@mpanying the figure only speaks of a single dado
blade, the Court still rejects the argument bec#uséext makes clear that the explanation is “il-
lustrative[]” only, [dkt. 217-5 at 13, column 8]—not the sole embodiment of the invention con-
templated. Phillips, 415 F.3d at 1323 (explainirthat descriptions cantker be illustrative of

the claims or co-extensive with thefh).

3. “Forming Simultaneously a Plurality of Cavities”

Term Miller Veneers’ Proposal | Capital Machine’s | Court’s Construction
Proposal

Forming simul-| Forming all of the holes grForming more than oneForming more than
taneously a plut cavities at the same timgecavity at the same time¢.one cavity at the same
rality of cavities| [Dkt. 217 at 48.] [Dkt. 220 at 39.] time.

® Miller Veneers does not appear to contest thatfigure actually, or could reasonably be inter-
preted, as showing more than one dado saw.

-27-



The parties dispute “forming simultaneouslplarality of cavities.” The Court has se-
lected its construction of the phrase for substantially the saas®ms as the Court offered pre-
viously, with respect to “forming a pluiy of holes simultaneously,” above.

F. Construction of the ‘843 Patent

Both claims at issue in the last of the P#tan-Suit replicate tens from previous pa-
tents: “tapered flitches,” “dogs,” “holes,” and “engaginty.’As with the previous patents, the
language of the ‘843, thiact that ‘843 Patent deends from other patents using the same lan-
guage, and this Patent’s intention to solve thpering problem demonstrate to the Court that
those terms should have the sameanings here that they did iretbther patents. With respect
to the natural tapering of flitches in particulére Court notes that the ‘843 Patent summarizes
its invention as “an apparatus for retaga tapered flitch.” [Dkt. 217-6 at 17.]

V.
CONCLUSION

The definitions set forth aboweill control the inerpretation of the Rants-in-Suit going
forward. Capital Machine’s MotioRRegarding Defendants’ Waiver darkmariClaim Con-
struction Issues, [dkt. 213], BENIED to the extent that it seeks waive claim construction but
GRANTED to whatever extent the Court has accep@apital Machine’s constructions of dis-
puted terms.

The Court requests that Magete Judge Lynch assist thetpes in the development of a

Phase Il Uniform Patent Case Managenidanh at her earliest convenience.

19 Miller Veneers dropped its request for constion of “tapered outer surface.” [Dkt. 226 at
14.]
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