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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

LoPAREX, LLC,
Plaintiff,
VS. 1:09-cv-01411-JMS-TAB
MPI RELEASE TECHNOLOGIES LLC, GERALD

KERBER AND STEPHAN ODDERS,
Defendants.

N N N N N N N N

ORDER
Presently pending before the Court in thede secret case are three motions: (1) Third-
Party Defendant Charles W. Pautsch’s FedCR. P. 59(e) Motion tdAlter or Amend Judg-
ment, [dkt. 390]; (2) Plaintiff Loparex, LLC'§'Loparex”) Motion to Vacate Order and Judg-
ment and to Reconsider the MPI DefendantstidMofor Attorneys’ Fees, [dkt. 392]; and (3) a
Motion for Nunc Pro TuncCorrection to Judgment of Cesand Fees filed by MPI Release

Technologies, LLC (“MPI”), Gerald Kerber, and Stephan Odders (the ‘™MR¢ndants”), [dkt.

395].

l.
BACKGROUND

This litigation stems from the departuretefo employees, Gerald Kerber and Stephan
Odders, from Loparex, and their subsequent eympént at MPI. Loparex is a manufacturer of
release liner applications, whidamclude the removable backing on adhesive or plastic products.
[Dkt. 275 at 3.] Mr. Kerber was an enginegrimanager for Loparex, with knowledge of the
operation and maintenancelafparex’s machinery.Iq. at 5.] Mr. Odders worked for Loparex
in sales. Id. at 4.] MPI sold similar, but not idenaék products to those sold by Loparex, and

the parties never directed the Court to anyilanities to the formulas MPI and Loparex use to
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develop their products.Id. at 4.] While this case has antpand protracted history, and while
the Court incorporates by reference the UndisppNlaterial Facts set forth in connection with
the MPI Defendants’ Motion for Summary Judgmedkt. 275 at 2-6], it also sets forth the fol-
lowing relevant facts.

A. The lllinois Litigation

Loparex first initiated litigation related to NTB employment of Mr. Kerber when it sued
him in lllinois state court in October 2009, alleging violations of the lllinois Uniform Trade Se-
cret Act (“IUTSA”) and breach oh confidentiality/non-competittoagreement he had allegedly
entered into with Loparex while an employee ¢hefDkt. 136-1.] Loparex immediately moved
for a temporary restraining ondand preliminary injunction wbh would prevent Mr. Kerber
from “working for MPI or any othePlaintiff competitor,” in any capacity. [Dkt. 136-2 at 11.]
The case was removed to the United States Bisiourt for the Northern District of Illinois
and, when United States Distritidge Lefkow held a conferes on the motion, she declined to
schedule a hearing because, she advised thegpdniparex had not identified the trade secrets
it was alleging Mr. Kerber misappropriated. [DkB6-3 at 17.] Specifically, she advised Lo-
parex’s counsel that “I don’t thk you have identified prettible trade secretsThis is a very
broad list of claimed — or of secrets, supposetiigt | think largely a under the umbrella of
skill that he’'s developed having worked tims industry for such a long time.”Id[] Judge
Lefkow invited Loparex to narm its claims, and perhaps idegtifsome kind of formula that
you can prove that [Mr. Kerber] knows aboutltl.] She also stated “[Y]ou do have the burden
of specifying what the trade secrets are, you kndhis is a man who isot — apparently not a
person of great means, and I'm not going to allow you to litigate him to death.... [T]he burden is

on you to be specific about what you thirdu can support as a trade secretd. &t 19.]



Approximately two weeks after the cordace with Judge Lefkow, Loparex voluntarily
dismissed the lllinois case. [Dkt. 16loparex, LLC v. Kerberl:09-cv-6615.] The docket in
the lllinois case does not indicate that Loparex neadeattempt to further identify the trade se-
crets it was claiming Mr. Kerber misappropriated.

B. Loparex Initiates This Litigation

Loparex filed this lawsuit a few days aftismissing the lllinois case, but named MPI
and Mr. Odders as defendantsanhdition to Mr. Kerber. [Dkt. 1.]Loparex alleged claims for:

(1) violation of Indiana’srersion of the IUTSA,ifl. at 9-10, 11 51-60]; §Zheft/conversion,il.
at 11-12, 11 61-66]; (3) damages underitiakana Crime Victim Relief Act,ifl. at 12-13, 1Y 67-
73]; and (4) tortious interference with business relationstdpaf 14-15, 1 74-80]. Unlike in
the lllinois case, Loparex did not sue Mr. Kerfar Mr. Odders) for brach of the confidentiali-
ty/non-competition agreement.

And thus began an extremely acrimoniouscgeding that has lasted three years and has
resulted in over 400 docket entries. Because it is relevant to the pending motions, and the argu-
ments the parties make in connection witbhse motions, the following summarizes key events

that have taken place in the litigation.

e On November 12, 2009, the same day it filed its Complaint, Loparex moved for a
temporary restraining order and prelimypanjunction. [Dkt.9.] In its support-
ing brief, Loparex identified as tradecsets known by Mr. Kerber the same trade
secrets it had identified ithe Illinois case, and which Judge Lefkow had already
advised were not adequately definedCf. [dkt. 10 at 3-4 and dkt. 6 inoparex,
LLC v. Kerber 1:09-cv-6615 at 3-4.] As for MOdders and MPI, Loparex refers
to paragraph 12 of the Complaint for the trade secrets they allegedly had
knowledge of, which include “variousorfidential and proprietary information
and trade secrets belonging to Loparacluding, but not limited to Loparex’s
expenditures to develop and establishablst customer base, developing confi-
dential pricing methods, developing matikg plans and stiegies, confidential
and proprietary client filesslient information, software, forms, technical infor-
mation, internal processes and procedulesiness model, pricing, costs, and
profit margins.” [Dkt. 1 at  12.]
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e On November 17, 2009, Loparex filed a fvdm For Expedited Discovery, [dkt.
14], which asked for permission to ta#fepositions beginning in five days, and
requested an order requig the MPI Defendants to respond to written discovery
requests within fifteen days. Loparex sththat “expedited discovery is required
to validate the scope and effectivenesthefpreliminary injunction sought and to
permit Loparex to obtain the necessary facts and place them before the Court at
the earliest possible date....ld[ at 1.] On that same day, Judge Hamilton or-
dered the parties to “cooperate in agiag a schedule for expedited discovery re-
garding plaintiff’'s motion for prelinmary injunction.” [Dkt. 19 at 1.]

e On November 30, 2009, Loparex filed an Emergency Motion to Compel Discov-
ery, [dkt. 32], which sought discovery tie contents of the MPI Defendants’
hard drives. The Court denied the matias premature, because Loparex had not
yet reviewed all documents produced thg MPI Defendants. [Dkt. 44.] The
Court also “stat[ed] its preference that Plaintiff identify specific categories of
documents or fewer and more specific skaerms, to comply with Judge Hamil-
ton’s earlier direction to the parties thhe discovery in arntipation of the pre-
liminary injunction hearing be ‘focused,’id. at 2].

e On January 21, 2010, Loparex moved to file an Amended Complaint to add a
claim against Mr. Odders for breach of the confidentiality/non-competition
agreement. [Dkt. 66.]

e On January 22, 2010, Judge Batkeeld a hearing to discuss the upcoming hear-
ing on Loparex’s Emergency Motion f@emporary Restraining Order and Pre-
liminary Injunction. [Dkt. 70.] Judge Barker questioned counsel for Loparex ex-
tensively regarding whether Loparex hdidclosed the specific trade secrets it
was claiming Defendants had misappropdat&or example, Judge Barker stated
that the trade secrets “hadn’t been ldised previously, and what | understood
from reading the papers was that you gave the Defendants a bunch of papers and
said it is in there. But | want to knoWvyou have written them out on a piece of
paper and said what the trade secretsraome paragraph, one statement.” [Dkt.
86 at 4-5.] Judge Barker also notedttlyou brought this lawsuit and have the
burden of proof, and you haweeparticularized burden reewith a request for pre-
liminary injunction to show that specificade secrets were misappropriated. That
is your allegation, and if you can’t nail it dawthe fact that they may have had an
opportunity isn’t going tacarry the day.” Ig. at 10.] FurtherJudge Barker stat-
ed, “I am not holding this conference tgdar you to argue your case. | am just
saying don’t come to court Monday withdwaving identified those trade secrets.”
[1d. at 11.]

! The case was transferred to Judge Barldotket upon Judge Hamilton’s elevation to the Sev-
enth Circuit Courof Appeals.
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Later that same day, on January 22, 2010, Loparex filed a Motion to Vacate Hear-
ing on Motion for Preliminary Injunctioidkt. 68], stating that its request was
“[blased on information discussed andlight of the Court’'s comments setting a
required burden of proof regarding adtu@sappropriation which suggests that
the current evidence would suggest t@tducting the hearing on Plaintiff’'s mo-

tion for preliminary injunction, at thisrtie, would not be an efficient use of the
Court’s nor the parties [sic] time and resourcedd. &t 2.] The Court granted
Loparex’s Motion to Vacate, andelinearing was cancelled. [Dkt. 72.]

On February 25, 2010, the MPI Defendariledf a Motion for Leave to File An-
swer and Counterclaim to Amended Conmmia[dkt. 80], seeing to assert a
counterclaim against Loparex for “blaciting” under Indiana Code § 22-5-3-2.
The Court allowed the amendment. [Dkt. 101.]

On April 2, 2010, the MPI Defendantsored for summary judgment on all of
Loparex’s claims. [Dkt. 105.]

On April 22, 2010, Loparex moved to dismiss the MPI Defendants’ counter-
claims. [Dkt. 124.]

On May 28, 2010, the MPI Defendants dila Motion for Discovery Sanctions
against Loparex, alleging general disagveisconduct. [Dkt. 143.] The Court
granted the motion in part, sanctioningparex for forcing ta MPI Defendants to
obtain documents that Loparex should have produced in response to the MPI De-
fendants’ discovery requests throughader from a Minnesota court presiding
over another action involving Loparex. KD 276 at 10.] The Court also sanc-
tioned Loparex for terminating a deftem, finding that the MPI Defendants
were entitled to their fees and expensesurred in resuming that deposition to
complete it. [d.]

On June 7, 2010, Loparex filed a Motiom BoContinuance to Conduct Discovery
Under FRCP 56(f), arguing that it needadre time to conduct discovery regard-
ing several issues relevant to the hegon of the MPI Defendants’ Motion for
Summary Judgment. [Dkt. 148 1-2.] The Court granted the Motion to the ex-
tent that it gave Loparex until Deoéer 1, 2010 to respond to the MPI Defend-
ants’ Motion for Summary Judgment. [Dkt. 189.]

On June 14, 2010, July 14, 2010, and July 22, 2010, [dkts. 157, 176, 182], Lo-
parex filed motions to compel which tl@&ourt denied as premature because it
found that “counsel have not yet adequatdtgmpted resolution of these discov-
ery issues....” [Dkt. 188 at 3.] TheoGrt also denied th#PI Defendants’ re-
guest for sanctions made in response to Loparex’s Motions to Compel, [dkt. 187].
It noted, however, that “iPlaintiff's counsel continue® make spurious allega-
tions such as those noted above, the Cuf revisit the issue of sanctions.”
[Dkt. 188 at 3.]



As of December 20, 2010, the MPI Defentsa Motion for Summary Judgment
was fully briefed.

On February 3, 2011, Loparex filed a Mwtifor Sanctions related to its claim
that Mr. Kerber had failed to producand later destroyed, certain evidence in-
cluding log books and a hard drive, andttMr. Odders had failed to produce a
complete copy of his employment agresmwith MPI. [Dkt. 225.] The Court
denied the motion after a hearing, fingj among other things, that: (1) Mr. Ker-
ber “burned the notebooks for reasons Mlhonrelated to this action, and he in-
nocently lost the hard drive,” [dkt. 270 &}t and (2) neither Mr. Odders nor MPI
had Exhibit A to Mr. Odders’ employmeagreement with MPI in their posses-
sion, because Exhibit A was never partileé executed employment agreement,
[id. at 8].

On February 17, 2011, the Court denlamparex’s Motion to Dismiss the MPI
Defendants’ counteraims. [Dkt. 240.]

On March 24, 2011, Loparex filed a Moti to Compel, [dkt. 271], which the

Court denied because it found that calrisr Loparex had not sufficiently con-

ferred with counsel for the MPI Defendantsattempt to resolve the dispute, [dkt.
288 at 3-4]. The Court noted that it hadmed counsel less than forty-four hours
before Loparex filed the Motion to Comilpthat “while [counsel] can and should
zealously advocate for their clients, zealagsocacy does not equate with a to-
tal-war mentality toward litigation,” and d@hthe warning “apparently fell on deaf
ears.” [d. at 2.]

On March 25, 2011, the Court granted #P1 Defendants’ Motion for Summary
Judgment, finding that lllinois law appliethat Loparex had feed to articulate

what its claimed trade secrets were, tihdtad not presented sufficient evidence
that Mr. Odders or Mr. Kerber had mpgaopriated any trade secrets, and that
Loparex had not presented any evidence of damages. [Dkt. 275 at 13-15, 17.]
Given that the MPI Defendants’ courtdkim under Indiana’s Anti-Blacklisting
statute remained in effect, the Court dot enter final judgment on less than all

of the claims.

In ruling on Loparex’s Motion to Disres the counterclaim, the Court certified
several questions to the Indiana Supreroar@ resulting in the reversal of a dec-
ades-old case and providifigrther clarity regarding # scope of Indiana’s Anti-
Blacklisting statute. [Dkts. 326; 332.]

On April 23, 2012, the Court entered its Fidadgment, reflecting that the parties
stipulated to the dismissal of Mr. Kens and Mr. Odders’ counterclaims, and
that, pursuant to the Court’'s grant of the MPI Defendants’ Motion for Summary
Judgment, Loparex’s claims againse tMPI Defendants were dismissed with
prejudice. [Dkt. 336.]



e On May 7, 2012, the MPI Defendants filedlation to RecoveAttorneys’ Fees
for Defense of Trade Secret Claim&€e Motion”), seeking fees under the 1UT-
SA, 28 U.S.C. § 1927, and the Court’s inherent power. [Dkt. 339.] Loparex op-
posed the Fee Motion, and Mr. Pautsch personally filed an affidavit in opposition.
The Court granted the Fee Motion asfées and costs against Loparex and its
counsel, Mr. Pautsch. [Dkt. 369.]

e On May 8, 2012, Mr. Pautsch moved to hwitaw his appearance as Loparex’s
counsel, [dkt. 346], which the Cdwgranted on May 11, 2012, [dkt. 348].

e On July 30, 2012, Mr. Pautsch filed a titm for Miscellaneous Relief, [dkt.

370], in which he requested an opporturidybe heard regarding the Court’s Or-
der granting the MPI Defendants’ Fee to. He filed a similar Supplemental
Motion for Miscellaneous Relief on August 2012, [dkt. 374]. The Court denied
both motions, finding that Mr. Pautsch haden afforded due process. [DKkt.
384.] The Court enteredidggment in favor of the MPI Defendants and against
Loparex and Mr. Pautsch, jointly dseverally, for $475,332.70, and against Mr.
Pautsch for fees in the amount of $41,823.50. [Dkt. 385.]

The Court’'s grant of the Fee Motion wHee catalyst for the three pending motions,

which the Court will address in turn.

Il.
MR. PAUTSCH' SMOTION TO ALTER OR AMEND JUDGMENT

A. Standard of Review

Mr. Pautsch’s Motion to Alter or Amend dgment is brought pursuant to Rule 59(e).
[Seedkts. 390 at 1; 392 at 1.Affording relief through grantig a motion for reconsideration
brought pursuant to Rule 59(e)ar “extraordinary renty] reserved for th exceptional case.”
Foster v. DeLuca545 F.3d 582, 584 (7th Cir. 2008). Rule 59 motions are for the limited pur-
pose of correcting a “manifest error,” which “®t demonstrated by the disappointment of the
losing party’; rather, ‘[if is the wholesale disregard, misapation, or failure to recognize con-
trolling precedent.” United States v. ITT Educ. Servad012 U.S. Dist. LEXIS 10512, *23-24
(S.D. Ind. 2012) (citations omitted). A motion f@consideration is appropriate only “when the

court has misunderstood a pamyhere the court has made a demn outside thadversarial is-



sues presented to the court by the parties, whereourt has made arrer of apprehension (not
reasoning), where a significant change in the d&curred, or where significant new facts have
been discovered.Nerds On Call, Inc. (Ind.) v. Nerds On Call, Inc. (Cab®8 F.Supp.2d 910,
916 (S.D. Ind. 2008). Arguments that the cous hleady considered and rejected “should be
directed to the court of appealdTT Educ. Servs2012 U.S. Dist. LEXIS 10512 at *24.

B. Discussion

Mr. Pautsch asks the Court to vacate its ohadaing him responsible for attorneys’ fees,
arguing that: (1) he was denied procedural doegss because he did not “receive actual notice
and an opportunity to present his defense,”.[@RtL at 3]; and (2) coeguently, he was unable
to present “substantial and codliray authority that conclusivelgemonstrates Loparex pursued
a legitimate case on a good-faith basat thias well-grounded in the lawd[ at 10].

The MPI Defendants respond that: (1) Mru®ah was not deniggrocedural due pro-
cess because he did receive notice that he rbglsanctioned since he received a copy of the
Fee Motion and supporting brief, many of the &xkiin support of the motion were communi-
cations sent by him, he submitted an affidavit in defense of his conduct, and he raised his due
process argument in his Motidor Miscellaneous Relief, [dkB70], which the Court considered
and denied, [dkt. 396 at 3-5];)(®Ir. Pautsch’s arguments basel Illinois law are waived or
have already been rejected by the Counlt,dt 5-7]; (3) Mr. Pautsch has waived any argument
about the amount of fees sougld, at 7-8]; and (4) the Court daample evidence to conclude
that the case was a “vendetta” against Mr. Kerber and Mr. Odikerat 9].

1. Due Process
Mr. Pautsch argues that due gess required that he be giveair notice of the Fee Mo-

tion and a separate opportunity to be heard. [Dkt. 391 at 4-5.] He asserts that he should have



been given notice of the specific conduct for e was potentially suigt to sanctions, that a
motion seeking attorneys’ feesathdescribes the conduct at issug does not specifically name
the counsel against whom sanctions are sougdg dot satisfy the due process requirement, and
that he was not given a meanialgbpportunity to be heardld. at 5-10.]

The Court notes at the outset that, while Rlautsch’s Motion to Alter or Amend Judg-
ment relates only to the Court’s August 22, 20d@giment of Costs and Fees, [dkt. 385], result-
ing from its July 27, 2012 Order granting the Méation as against Loparex and Mr. Pautsch,
[dkt. 369], the Court has also considered MmutBeh’'s Motion for Miscéhneous Relief, [dkt.
370], and his Reply in Support of Motion for Melaneous Relief, [dkt383], in deciding Mr.
Pautsch’s motion here. Mr. Pautsmakes many of the same amgnts here that he made in
connection with his Motion for Micellaneous Relief, and the Cofinds the Motion for Miscel-
laneous Relief closely related time judgment Mr. Pautsch seeksalter or amend here. So, the
Court will reconsider the arguments Mr. Pautsclidena connection with that motion. Further,
Mr. Pautsch correctly points out that the Qaanmtered its Order denying his Motion for Miscel-
laneous Relief the day before he filed Inéply brief in support of that motionSdedkts. 383
and 384.] The Court's Order was the resultaomistaken belief that the deadline for Mr.
Pautsch’s reply brief had passed, and no reply had been filed. The premature entry of the Order
was unintentional, and any potentierm is remedied here because in ruling on the instant mo-
tion the Court has considered and reconsideliexf the briefs submitted in connection with the
Motion for Miscellaneous Relief, ahuding Mr. Pautscls reply brief.

In connection with its deal of Mr. Pautsch’s Motion foMiscellaneous Relief — which
raises many of the same arguments Mr. Phumds forth here — the Court found that Mr.

Pautsch’s due process argumemése without merit. [Dkt. 384.]Specifically, it found that, alt-



hough Mr. Pautsch claimed to have been unawatehtihcould submit a brief in his own defense

to the Fee Motion, he did n@resent any authority “thatoansel’s own misapprehension of
available process can create a constitutional infirmityd’ gt 2.] The Court also found that Mr.
Pautsch’s argument that he was unaware he should respond because he was not specifically
named in the Fee Motion was inconsistent withfghoe that he submitted an affidavit in defense

of his conduct. If.] Finally, the Court distinguishedsiimposition of § 1927 sanctions against

Mr. Pautsch with imposition of sations for violation of the tas of professional conduct.

While the latter is subject to @daéled procedural rules under tl®urt’'s Rules for Disciplinary
Enforcement, the former is a statutorily impdsduty which the Court concluded Mr. Pautsch
failed to satisfy. Id. at 2-3.]

The Court is not any more persuaded by R&utsch’s due process arguments now than it
was the first time around. Initially, the Court notes that most of the cases relied upon by Mr.
Pautsch for his argument thatdhid not receive notice or a meagful opportunity to be heard —
both in his Motion to Alter or Amend Judgmemidain his earlier Motiorior Miscellaneous Re-
lief and Supplemental Motion for MiscellaneoRBelief — involved situations where the Court
sua spontesanctioned counselSee Johnson v. Cherr§22 F.3d 540, 543 (7th Cir. 2005) (“the
court on its own motion imposed monetary samion [plaintiff's counsel],” so sanction award
was reversed because plaintiff's counsel waglet to notice and an opportunity to respond);
Larsen v. City of Belaitl30 F.3d 1278, 1287 (7th Cir. 1997)ugesing sanction award against
plaintiff's counsel in connectiowith defendant’s attorneys’ feascurred in responding to mo-
tions for extension of time to respond to sumyn@dgment motion, because the district court
sua sponteawarded sanctions and “did not give [plaintiff's counsel] noticaroopportunity to

respond before imposing the sanctiongdhnson v. Waddell & Reed, In@4 F.3d 147, 151
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(7th Cir. 1996) (where court posed Rule 11 sanctions in ceetion with request made in mo-
tion to dismiss, and not in a separatetion as required by Rule 11, court acte@d sponteand
denied plaintiff's counsel aflue process righto respond);Jones v. Pittsburgh Nat'| Corp899
F.2d 1350, 1357-58 (3d Cir. 1990) (reversind®7 sanction award where fee motion only
sought sanctions under Rule 11, and sanctiooedsel only responded to Rule 11 arguments
during briefing)> These cases are simply inappositéht® due process analysis here where, as
discussed below, Mr. Pautseras on notice andlid have an opportunity to be meaningfully
heard.
a. Notice

Mr. Pautsch argues that he did not receivéceahat he was potentially subject to sanc-
tions under § 1927, assertitigat the fact thasome of the exbits to the Fee Mon were letters
and email messages from him to opposing cdumae not enough to put him on notice because
other attorneys’ names appeawedother exhibits, anthat any exhibits dicussing possible set-
tlement were not properly before the Court under Federal Rule of Evidence 408. [Dkts. 391 at 5-
8; 398 at 2-10.] The MPI Defendants respond tthatCourt has already considered and rejected
Mr. Pautsch’s due process arguments and thatnynevent, Mr. Pautsch was on notice that he

could face § 1927 sanctions. [Dkt. 396 at 3-5.]

% In the remainder of the cases Mr. Pautsdieseipon, the court found that the sanctioned party
did not have clear notice that sana were being sought against 8eeFTC v. Alaska Land
Leasing, Inc. 799 F.2d 507, 510 (9th Cir. 1986) (stmic award against employer reversed
where, although motion for sanctions descrilbedduct alleged to be setionable, it did not
specify against which party sanctions were sowagitt motion for sanctions focused on acts of
employee, not employerNisus Corp. v. Perma-Chink Sy2007 U.S. Dist. LEIXS 58363, *11-
12 (E.D. Tenn. 2007) (8 1927 sanctions inappropridiere attorneys not notified which of them
were potentially subject to saians, but also where conduct gésl to be sananable and sanc-
tioning authority were not set forth).
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The Fee Motion clearlyosight fees under 8 1927SdeDkts. 339 at 1 (the MPI Defend-
ants “respectfully move the court, pursuémt.28 U.S.C. § 1927...for aaward of attorneys’
fees....); 340 at 1 (“the [IUSTA], 28 U.S.C. 827, and the Court’s inherent power all authorize
an award to the MPI Defendants of the attornésss they incurred dending against Loparex’s
trade secret claims”)¢d. at 15-18 (discussing the fact tlal927 “authorizes the award of sanc-
tions against counsel,” and detailing the actmgained of (e.g., the “settlement offer” which
would require MPI to terminate Mr. OddersA\daMr. Kerber's employment, the repeated re-
guests for an order prohibiting MOdders and Mr. Kerber from evworking in the entire re-
lease liner industry in any capacity, the repeateclisations of criminal conduct by Mr. Kerber
and unethical conduct by defense counsel, antiatigressive pursuit of voluminous, yet irrele-
vant, discovery”)).] Any argument that Mr. iach did not know thahe MPI Defendants were
seeking fees under § 1927, or that he did not kilnmse fees could be awarded against him, does
not square with the content of the Fee Motion.

Mr. Pautsch’s argument that the MPI Defemdadid not specificallingle out his con-
duct or name him in the Fee Motion, and that the exhibits to the Fee Motion which identified him
were not enough to put him on notice, is unlvg Section 1927 only authorizes the imposition
of costs, expenses, and attorneys’ fees agamsisel not against law firmsClaiborne v. Wis-
dom 414 F.3d 715, 722-23 (7th Cir. 2005). Accordyndiaving been put on notice that the MPI
Defendants sought fees and costs under § 1927P#urtsch was also put on notice that those
sanctions might be directed at him as one of texja attorneys. To thextent Mr. Pautsch is
arguing that he did nothdlerstand 8 1927 and its application to counsel, that does not change the

fact that he had notice that he couldobethe hook for any fees and costs awarded.
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Mr. Pautsch asserts that he did not have eatfahe possibility that fees and costs could
be awarded against him because the exhibiteeéd=ee Motion identified other Loparex attor-
neys, and he was not “lead counsel.” The Court has already rejected this argument in connection
with Mr. Pautsch’s Motion for Miscellaneous Relifgfkt. 384 at 2], and does so here again. Mr.
Pautsch submitted an affidavit in opposition to the Fee Motion, [dkt. 357-2], widdtefend
his actions in connection with the lawsuit (ascdissed more fully below) and goes against any
suggestion that he did not know teuld be subject to sanctions. rther, the fact that other at-
torneys’ names appeared on the exhibits doesl@imact from the facthat Mr. Pautsch could
face sanctions too. And signifitidy, of the ten letters and eih messages the MPI Defendants
relied upon in connection wittheir Fee Motion, seven weagithored by Mr. PautschSéedkts.
341-5; 343-1; 343-2; 343-4; 343-6; 343-7; 343-8.] One of the remaining ten exhibits is an inter-
nal Loparex email message not involving coungidt. 341-3], and the remaining two were au-
thored by Lisa Baiocchi, Mr. Pautsch’s colleaglaikts. 341-7; 343-5].If the MPI Defendants’
reliance on these documents authored by Mr.deauio demonstrate ttappropriateness of an
award under § 1927 did not put Mr.uRsch on notice that he could bebject to such an award,
it should have.

As to Mr. Pautsch’s argument that exhibiégarding a potential settlement are not ad-
missible under Federal Rule B¥idence 408 and were not progebefore the Court in connec-
tion with the Fee Motion, [dkt. 398 at 7-8], the Cfimds that the exhibits were properly before
it. Rule 408 only prohibits evidence of settlemeagjotiations when it ipresented to “prove or
disprove the validity or amount of a disputediml or to impeach by a prior inconsistent state-

ment or a contradiction.” Fed. R. Evid. 40Blere, the MPI Defendants offered the letters re-
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flecting settlement negotiations to support tlieguest for sanctions against Loparex’s counsel,
not to establish liability.

The Court finds that Mr. Pautsch had notafethe fact that the MPI Defendants were
seeking 8§ 1927 fees against him, and declin@dtéo or amend its judgmedue to a lack of no-
tice.

b. Meaningful Opportunity to be Heard

Mr. Pautsch argues that he did not know tela respond to the Fee Motion or that there
was a procedural mechanism for doing so, thatdbethat he filed anfiidavit in opposition to
the Fee Motion did not satisfy his right to beafte and that it would va@ been ethically im-
proper to present testimony relating to his advickiscclient regarding Biclient’s pursuit of its
claims. [Dkts. 370 at 2-5; 391 at 8-10.] The MPI Defendants respond that Mr. Pautsch availed
himself of the opportunity to be heard by filing his affidavit in opposition to the Fee Motion, and
that the Court’s Local Rules permitted hinfite a response brief. [Dkt. 396 at 4-5.]

While Mr. Pautsch did not file a separatsponse only addressing the MPI Defendants’
request for § 1927 sanctions against him, nothirte Federal Rules of Civil Procedure prohib-
ited him from doing so and, indeed, the Court raljirsees counsel file garate responses to §
1927 fee motions. That Mr. Pautsclims to have been unawatat he could file a response

does not create a due process violation.

% The Court also rejects Mr. Pautsch’s argumfetit, 398 at 8], that #1 MPI Defendants’ filing

of correspondence between counsel violated ROlef the Seventh Circuit's Standards for Pro-
fessional Conduct, which statesi]ifiless specifically permitted or invited by the court, [counsel]

will not send copies of correspondence between counsel to the court.” The MPI Defendants did
not “send” copies of the letteasid email messages to the Court, but rather attached them as ex-
hibits to a motion which related to their iolaof Loparex’s counsel'sinprofessional conduct.

The Court does not believe that the languagetentrof Rule 30 prohits the MPI Defendants’
submission of that correspondence in this context.
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Additionally, Mr. Pautsch’s affidavit filed ith Loparex’s response to the Fee Motion is

much more than simply a defense of Lopar@c8ons in connection witpursuing the lawsuit,

as Mr. Pautsch characterizes it. [Dkt. 283l.] Specifically, Mr. Pautsch outlin&s extensive

role in the litigation and defended actidaken in the litigation by stating that:

He “acted as counsel for [Loparex] throughthis litigation,” and is “intimately
familiar with the facts and circumstances leading up to and throughout the prose-
cution of [Loparex’s] claims against [tihPIl Defendants],” [dkt. 357-2 at 1, 1 1];

He “oversaw, reviewed, and approved the briefings and other materials submitted
in support of [Loparex’s] case,” andd]f all times,...held a good-faith, reasona-

ble belief in the legitimacy of [Lopeax’s] claims and arguments and positions
presented thereto,id. at 2, T 3];

Certain facts “led to [hijsgood-faith, reasonable belief jhoparex’s] claims, mo-
tions, arguments, representais and position presented...id.[at 5, T 13];

“Through [his] consideration of the above facts, professional experience and con-
sultation with other practing legal professionals with white-collar criminal pros-
ecution experience and computer forenskperts, [he] formed the good-faith,
reasonable, professional opinion that tbaduct of the Defendants demonstrated
they could be guilty under state and federal criminal laws addressing unfair com-
petition and retention of ettronic information and desés. This good-faith, rea-
sonable, professional opinion led[tos] correspondence with opposing counsel
raising allegations of criminal conductjt[ at 5-6,  15];

He raised the issue of the MPI Defendagiving their informed consent to be
represented by the same counsel becauSedtieved it was ounsels’ ethical ob-
ligation to obtain such consent and [hikgwt’'s ability to negotiate with [the MPI
Defendants] was significantly impacted their decision to proceed individually

or collectively due to the pentially varying degrees of liability each faced,” and

“[i]n [his] extensive practice representimaintiffs and defendas in claims of

trade secret misappropriation or covenamiorcement, [he has] routinely secured
such consent or chosen not to represent multiple defendants due to potential or
apparent conflicts of interest,itl| at 6, Y 16];

“Although at all times [he] held a good-fajtreasonable belief that other charges

of ethical and criminal conduct could améy apply, it was always [his] intent to
complete civil litigation to a reasonaldertainty before initiating potentially un-
stoppable proceedings. All allegations [maised on behalbf [Loparex] were

done so in good-faith based on reasonableclusions from the evidence despite
[his] ultimate decision to not pursue all avenues of recourse. To the extent Lo-
parex was unable to prove either liability or damages based on the Defendants’
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conduct, [he holds] and contie[s] to hold the good-f&if reasonable belief that
this is either in sole or large part due to the Defendant’s willful destruction of ma-
terial evidence,”ifl. at 7, { 18]; and

e He “continue[s] to hold a good-faith, resmble belief in the legitimacy of [Lo-
parex’s] claims, motions, arguments, eg@ntation and position presented before
the [Court],” [id. at 8, T 19].

These statements, while perhaps alsorakfg Loparex’s conduct, focus more on Mr.
Pautsch’s conduct. His statemerggarding his inquiry into thMPI Defendants’ counsel’s rep-
resentation of multiple partiesd accusations of criminabreduct by Mr. Odders and Mr. Ker-
ber go directly to arguments made by the MPlebdants in the section of their brief supporting
the Fee Motion relating to § 1927SdeDkt. 340 at 18.] The Affidavit is not “strictly limited to
supporting Loparex’s defense,” [di@91 at 9], as Mr. Pautsch clairhs.

Mr. Pautsch had notice that the MPI Defendamere seeking to impose fees and costs
against him under § 1927, had arpopunity to be heard, and @led himself of that opportuni-
ty. In short, he was afforded due process.

2. Mr. Pautsch’s Pursuit of the IUTSA Claims

Mr. Pautsch argues that, had he been able to present his defense, he would have shown

that: (1) the Court erred in granting summary juegt in favor of the MPI Defendants because

Loparex sufficiently identified its trade se@ainder the IUTSA and suffently demonstrated

that the MPI Defendants misappropriated thoaddrsecrets, [dkt. 391 at 10-15]; (2) the Court

* Mr. Pautsch also asserts that would have violated his etail duties by presenting testimony
regarding any efforts teeign in his client. Ig. at 9, n.3.] The Indiam Rules of Professional
Conduct (which govern attoey conduct in this @urt under Local Rul&3-5(e)), however, al-
low an attorney to reveal client confidencesewmmecessary to defencethttorney against charg-
es of misconduct, making presentation of stestimony appropriate. Ind. R. Prof. Cond.
1.6(b)(5) (“A lawyer may reveal farmation relating to the repredation of a client to the ex-
tent the lawyer reasonably believes necessaryestablish a defense to a...civil claim against
the lawyer based upon conduct in which the cheas involved, or to respond to allegations in
any proceeding concerning the lawyer’s representation of the client....”).
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erroneously referred to the originally-filédinois case in issmng 8 1927 sanctionsid. at 15-
16]; (3) the sanctions are not limited to tle&cess” fees incurred, as required by § 191, dt
16-17]; (4) the Court “judicially endorsed” parex’s case through its discovery ordeis, &t
17-18]; and (5) the Court erred in concludingttthis case constituted a “vendetta” against the
MPI Defendants,ifl. at 18-19].

The MPI Defendants respond that: (1) thguaments regarding ¢hCourt's grant of
summary judgment are either wadsor have already been coresied, [dkt. 396 at 5-7]; (2) the
Court did not sanction Mr. Pautschr fas conduct in the lllinois casad][ at 7]; (3) Mr. Pautsch
has waived any argument about the reasonablendise fdfes sought and, amy eventall of the
fees were “excess” since the case was frivolous from the stiamf [7-8]; (4) the argument that
the Court approved Mr. Paaih’s conduct has been wad/and is irrelevantjd. at 8-9]; and (5)
the Court had ample evidence to conclude thatcase was a vendetta against the MPI Defend-
ants, [d. at 9].

a. Summary Judgment Arguments

The Court will only briefly address Mr. Pautsch’s arguments — discussed extensively in
response to the MPI Defendants’ Motion fom8nary Judgment and already ruled upon by the
Court — that Loparex adequately identified its ¢ragcrets and sufficiently established that those
trade secrets were misappropriated.

As to Mr. Pautsch’s first argument, thaét@ourt erred in graimg summary judgment on
the basis that Loparex did not identify its tragerets, the Court considg that argument only to
the extent that it appketo the grant of the Fédotion. In other wordsthe Court will not allow

Mr. Pautsch to seek reconsideration of themmary judgment decisiothrough his Motion to
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Alter or Amend Judgment, but will only considwhether summary judgnt was a “close call,”
which is arguably relevant to the fee award.

Mr. Pautsch argues in his Motion to Alier Amend Judgment that the Court committed
a “manifest error[] of law” and “misappli[g¢dllinois law under the IUTSA” by basing its sum-
mary judgment decision dibX Sys. Corp. v. Epic Sys. Car@85 F.3d 581 (7th Cir. 2002), in-
stead ofCharles Schwab & Co., Inc. v. Carte2005 U.S. Dist. LEXIS 21348 (N.D. Ill. 2005).
[Dkt. 391 at 10-11.] Significantly, howeveCharles Schwalwas never cited or relied upon by
Loparex or Mr. Pautsch either response to the MPI Defenda’ Motion for Summary Judg-
ment or the Fee Motion. [Eharles Schwalwere controlling authority, it seems that Loparex
and Mr. Pautsch would hawe#ed it before.

In any event, the Courtatds by its reliance aidX to support its finding that Loparex
did not adequately identify trade secrets in this caseChhrles Schwabthe Court found that
defendant’s reliance on vague interrogatory respotwsssgpport its claim that plaintiff had not
sufficiently identified its trade secrets was nhéged because the interrogatory requests “lump
trade secrets in with other proprietary anafmential information,” and because defendants
could have raised any shortcomings in theriogatory responses thrdu@ motion to compel.
2005 U.S. Dist. LEXIS 21348, *36-37Additionally, defendants had previously offered to ac-
quire certain specifically identified models agus in the litigation — even identifying them by
name — which made their argument that plairfiéfd not identified the trade secrets at issue
“ring[] somewhat hollow.”Id. at *37, n. 13.

Conversely, here Loparex was repeatedly wathatit had not sufiently idenified its
trade secrets, and needed to do so in ordgtate a viable IUTSA clai. As detailed above:

e Judge Lefkow warned Loparex right befoLoparex dismissed the lllinois case
that “I don't think youhave identified protectible tradsecrets. This is a very
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broad list of claimed — or of secretspposedly, that | think largely are under the
umbrella of skill that he’'s developedviag worked in this industry for such a
long time.” [Dkt. 136-3 at 17.] Juddeefkow invited Loparex to narrow its
claims, and perhaps identify “some kindfofmula that you can prove that [Mr.
Kerber] knows about.” Ifl.] She also stated “[Y]ou dibave the burden of speci-
fying what the trade secredse, you know. This is a mavho is not — apparently
not a person of great means, and I'm going to allow you to litigate him to
death.... [T]he burden is on you to be speaibout what you think you can sup-
port as a trade secret.Id[ at 19.] In its brief supporting its emergency motion
for temporary restraining order here, Logaidentified as trade secrets known by
Mr. Kerberthe same trade secretshad identified in tk lllinois case, and which
Judge Lefkow had already advised were not adequately defiGéddk{. 10 at 3-

4 and dkt. 6 inLoparex, LLC v. Kerberl:09-cv-6615 at 3-4.]

e Judge Barker warned Loparex, througih. Pautsch, durin@ January 22, 2010
telephone conference that Loparex’spasses to interrogaties did not ade-
guately identify the tradeecrets at issue, and MPautsch acknowledged, “[w]e
can do better than that....” [Dkt. 86 at 6-7.]

Loparex claims that it identified its trade sesrnetits supplementaésponses to the MPI
Defendants’ First Request for Production, Retjismber 2, [dkt. 199-9], which consists of
twenty pages referring to formulas and maehaperating settings. But Loparex does not ex-
plain why that informatiorconstitutes trade secretse-g, why the information is of value for
Loparex and how Loparex keptetinformation confidential See765 Ill. Comp. stat. 1065/2(d).
Similarly, Loparex failed to explain why the @aments contained in its supplemental responses
to the MPI Defendants’ Third Request for Praglut of Documents, Request Number 1 (suppli-
er quotations and related correspondence), [dkt.1099eonstitute trade secrets. And Loparex’s
reliance on the Affidavit of James Miksta, [dkt. 18RQ-also did not satisfy its obligation to iden-
tify the trade secrets &sue due, among other things, ®dbnclusory nature. Although it has
reconsidered Loparex’s argumeritee Court declines to change fitsding that Loparex failed to
adequately identify the trade secrets it washulag were misappropriatedThe presence of re-
peated warnings, and the vagusnef the trade secret infortitan identified by Loparex, make

the Court’s finding that Loparelkad not satisfied its burden afentifying trade secrets not a
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close call. Hammel v. Eau Galle Cheese Factof7 F.3d 852, 859 (7th Cir. 2005) (Summary
judgment is “not a dress rehedrsa practice run; itis the put up or shut up moment in a law-
suit, when a party must show what evidence itthaswould convince a triaf fact to accept its
version of the events™).

Mr. Pautsch’s second argumenthat the Court erred in cdading that Loparex had not
demonstrated that the MPI Defendants misappropriatele secrets — isreon-starter. This ar-
gument is based, at least inrfpaon Mr. Pautsch’s dogged repetn of an allegation that the
Court has already explicitly rejected: that Merber destroyed electronic evidence. As noted
above, after a full-blown evidéary hearing, the Court found th#itere was nothing nefarious
about Mr. Kerber’s destruction of log books os mability to produce &ard-drive he had pur-
chased shortly before he left Loparex. [DKIO at 6.] Because Loparex’s claim of misappro-
priation was based on a premise that this Cloastalready found was flawed — that Mr. Kerber
intentionally destroyed the log books anddadrive to concealhem — it fails. Cf. Liebert Corp.

v. Mazur 827 N.E.2d 909, 926 (lll. Ct. App. 2005p(fner employee admitted to downloading
“price books,” which the court had determined wieagle secrets). TheoQrt’s finding that Lo-
parex had not demonstrated the MPI Defendardstiaappropriated trade®ets was also not a

close calf

® Loparex set forth seven arguments in respdnsthe Fee Motion regarding misappropriation,
including inevitable disclosure, destructionmasappropriation, improper means of acquisition,
misappropriation of fundamental elements, ppEBapriation through derivative products, infer-
ence of misappropriation, and misappropriatipnmemorization. [Dkt. 357 at 15-23.] The
Court declines to sithrough these arguments anew one-bg;@gain noting that Loparex made
no “real attempt to tie the discussito the facts at hand.” [DKB69 at 7.] Additionally, and as
important, Loparex did not raise those argumentesponse to the MPI Defendants’ Motion for
Summary Judgment.
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b. Reference to the lllinois Case

Mr. Pautsch argues that Loparex re-filed thedlis case in this Court to maintain proper
venue, and that “the Court should not rely oat throcedure to issue sanctions under 8§ 1927.”
[Dkt. 391 at 15.] Without consating what Loparex’s real motation was in voluntarily dis-
missing the lllinois case and filing this case, tleai@ notes that Mr. Pautsch mischaracterizes its
reliance on that prior proceeding. In granting Eee Motion, the Court 8gustified in consid-
ering the fact that Judge Lefkow had warneghérex about needing toedtify the trade secrets
at issue, and that it had not yet done so iMibsion For Preliminary ljunction. Loparex’s Mo-
tion for Preliminary Injunction here included thersavague allegations as to trade secrets that
Judge Lefkow had already warned Loparex waselfficient. The Court did not sanction Mr.
Pautsch for any conduct in the lllinois action, bstéad considered his actions there as evidence
of his knowledge that Loparex had not qdately identified the trade secretsapco Mfg. Co.,
Inc. v. C&O Enters., In¢.886 F.2d 1485, 1491 (7th Cir. 1989) (dfiawyer pursues a path that a
reasonably careful attorneyowid have known, after appropriatequiry, to be unsound, the
conduct is objectively usasonable and vexatious”).

c. Sanctions Not Limited to “Excess” Fees

Mr. Pautsch argues that the@t's award under § 1927 is not limited to “excess fees.”
Mr. Pautsch is correct that § 1927 generally does not reach the filing of initial pleadings, howev-
er that is not the case when thwsuit is clearly meritless froméhstart and the attorney “was or
should have been aware of this facB&e Overnite Transp. Ce. Chi. Indus. Tire C9697 F.2d
789, 794 (7th Cir. 1983). Given Judge Lefkow'srmiag that Loparex had not adequately iden-
tified the trade secrets it was claiming the MPI Defendants misappropriated, which was infor-

mation solely within Loparex’s control and rigpendent on discovery, and Loparex’s assertion
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of the same vague allegations when it initiatedatvsuit here, the Court declines to alter its de-
cision that § 1927 fees from the baiging of the lawsuit are appropriate.
d. “Judicially Endorsed” Discovery

Mr. Pautsch argues that he should not facetgans for discovery which the Court en-
dorsed, specifically through: (1) the Coupril 22, 2010 Order denying the MPI Defendants’
Motion to Stay Discovery, [dkt. 130]; (2) tl@ourt’s July 30, 2010 denial of the MPI Defend-
ants’ Motion for Sanctions, [dki88]; and (3) the Court’'s September 8, 2010 grant of Loparex’s
Motion for a Continuance to ConcuDiscovery, [dkt. 189]. [Dkt391 at 17.] Mr. Pautsch also
argues that the Court’s February 11, 2011 ordiingea hearing on Loparex’s Motion for Sanc-
tions, [dkt. 239], indicates thatH& Court found Loparex’s claintolorable.” [Dkt. 391 at 17.]
The MPI Defendants respond that Mr. Pautschweised that argument by not presenting it in
opposition to the Fee Motion and that, in any é¢védre Court did not section Mr. Pautsch for
improper discovery, but rather for thatire litigation. [Dkt. 396 at 8-9.]

Mr. Pautsch did not raise his “judiciallyp@orsed discovery” argument — nor does he ar-
gue that he raised it — in resperts the Fee Motion. It is welkttled that “[a] motion to amend
or alter a final judgment under &eR. Civ. P. 59(e) ‘cannot hgsed to raise arguments which
could, and should have been made’ befoeetttal court entered the final judgmentWoods v.
Michigan City 940 F.2d 275, 280 (7th Cir. 1991) (citation omittedee also Anderson v.
Flexel, Inc, 47 F.3d 243, 247 (7th Cir. 1995) (“We haepeatedly stated that postjudgment mo-
tions cannot be used to raisgaments or legal theories thatuld have been and should have
been brought before judgment”).

The first time Mr. Pautsch raised the argutntat the Court “judicially endorsed” Lo-

parex’s case through prior rulings was in his foimesupport of his Motion to Alter or Amend
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Judgment. [Dkt. 391 at 17-18.] Hled not raise that argumentriesponse to the Fee Motion or,
significantly, in support of his Motion for Miscetlaous Relief (which expressly requested relief
on his behalf, not on behalf ofshclient). Mr. Pawich cannot now present new arguments that
he failed to present befor&ee Brownstone Publ’g, LLC v. AT&T, In2009 U.S. Dist. LEXIS
25485, *7 (S.D. Ind. 2009) (“Motion practice is not arercise in trial and error or maybe-
maybe not where a party can reserve argumergeesent later if earlier ones fail”). Having al-
ready concluded that Mr. Pautsch was afforded process in conneatiavith the Fee Motion,
the Court will not now consider the néjudicially endorseddiscovery” argumerit.
e. Evidence of “Vendetta”

Mr. Pautsch argues that, “[d]de the denial of [his] due pcess rights, he was not able
to demonstrate and conclusively establish tiether he nor Loparex engaged in a ‘vendetta’
against Mr. Kerber, Mr. Odderser MPL.” [Dkt. 391 at 18.] Curiously, though, Mr. Pautsch
does not set forth any evidence whigould lead to the conclusion that there was not a vendetta,
which the Court assumes he would haeae if he had such evidenc8ee Greenlaw v. United
States 554 U.S. 237, 243-44 (2008) (“[W]e rely on thetms to frame the issues for decision
and assign to courts the roleradutral arbiter of matters thergias present....Our adversary sys-
tem is designed around the premise that the parties know what is best for them, and are responsi-
ble for advancing the facts and arguments entitling them to relief”) (quotation omitted). The
Court has already concluded that Mr. Pautsdiis process rights wermt violated in connec-

tion with receiving notice and having an oppoityro respond to the Fee Motion and, in any

® In any event, the discoveryetCourt allowed was deemed nssary for Loparex to respond to
the MPI Defendants’ Motion foSummary Judgment. The onlgechanism available to the
Court to find Loparex’s claims meritless at tipaint in the litigation was through ruling on the
Motion for Summary Judgment, wiiavas not ripe for decision wheime discovery rulings were
issued. And it was not until the Court receidamparex’s summary judgment response that it
learned Loparex had persisted in failingdentify misapproprited trade secrets.
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event, stands by its finding that Loparex hasgadetta against the MPI Defendants and that Mr.
Pautsch helped to further itS¢edkt. 369 at 9.] Mr. Pautsch cites no authority for his argument,
nor does he explain why evidenctLoparex’s failure to identifghe trade secrets at issue de-
spite numerous warnings that it had not and needed to, and of Lopaes&ted attempts to
prevent Mr. Kerber and Mr. Odde from working for MPI in any capacity forever, was not
enough to establish that the trade sectaims were brought in bad faifthif Mr. Pautsch really
believes he can “demonstrate and conclusivelgbéish” that he did noengage in a vendetta
against the MPI Defendants, there was no bettertbnpeesent that evidence than in response to
the Fee Motion, or in support tfe Motion for Miscellaneous Ref — yet he did not do so.

Accordingly, for the foregoing reasons, theu@t denies Mr. Pautsch’s Motion to Alter or
Amend Judgment, [dkt. 390].

[l
LoPAREX’SMOTION TO VACATE ORDER AND JUDGMENT AND TO RECONSIDER THE
MPI| DEFENDANTS’ MOTION FOR ATTORNEYS' FEES

A. Standard of Review

Loparex, like Mr. Pautsch, brings its Motion to Vacate Order and Judgment and to Re-
consider the MPI Defendants’ Motion for AttorrséyFees under Rule 59(e)[Dkt. 392 at 1.]

Accordingly, the Court appliethe same standard it set forabove in connection with Mr.

Pautsch’s Motion to Alter or Amend Judgment.

" Mr. Pautsch argues that the Court “failseiplain the foundation” foconcluding that his

“email missive” to defense counsel supported thsterce of a vendetta,geially “where such

emails do not result in additional procedure befthe Court.” [Dkt391 at 18.] Mr. Pautsch

offers no reason why those emails do not support a vendetta and, further, ignores the fact that the
MPI Defendants’ counsel presumably billed their clients for responding to those emails. Fees
awarded under 8§ 1927 need not be incurred inexiion with a “procedure” before the court,

but only in connection with the “proceedings” in a cadees all litigation-related activity, in-

cluding responding to opposingunsel’s allegations in entg&relating to the case.
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B. Discussion

In its motion, Loparex argues that: (1) the MPI Defendants did not show a causal connec-
tion between any acts or omissions on the pakiopfrex and any specific excess fees, costs or
expenses incurred by them, as gdldly required by 28 U.S.C. § 1921.[at 3-4]; and (2) the
discovery Loparex undertook was completed it Court’s permission, so cannot be deemed
excessive or vexatiousd[ at 5-13]. The MPI Defendants pesd that: (1) Loparex’s discussion
of 8§ 1927 is misplaced since the statute onlgliap to the imposition of fees against counsel,
and was not the basis for the Court’'s awardees against Loparexdkt. 397 at 3-4]; and (2)
either Loparex has waived its argument ttistcovery sanctioned by éhCourt cannot be im-
proper, or it was previously rad and rejectelly the Court, ifl. at 4-6]. Loparex replies that a
ruling against it on summary judgment does not s&@ély mean that its claims were specious
which, it argues, is necessary for the impositid sanctions under the IUSTA and Rule 11, as
well as § 1927. [Dkt. 399 at 4-7.]

1. Causal Connection

The MPI Defendants are correct that Lopasediscussion of § 1927 in connection with
fees and costs imposed against it is irradevaSection 1927 applies only to fees and costs
against counsel, not against parties. To the extent Loparex is arguing that the Court’s imposition
of fees and costs under IUTSAdRule 11 was inappropriategtiCourt notes that Loparex had
a chance to address its claim that the casene%specious” when it responded to the Fee Mo-
tion. Instead, it stated that the facts of the ¢hage been discussed so much that precise cita-
tions are no longer necessary,” [dkt. 357 at 3]atestits conclusory allegations — without any
citations to the record — that Mr. Kerber avid Odders had accessand acquired confidential

information and that the timing of certain evewtss “suspicious,” and listed numerous potential
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doctrines and legal theories that might provadéasis for its misappropriation claims without
any attempt to tie those theoriwsthe fact of this caseid][ at 15-23]. In ay event, the Court
has already found in connectiontivMr. Pautsch’s Motion to Alteor Amend Judgment that the
IUTSA claims were doomed from the start due to Loparex’s failure to sufficiently identify the
trade secrets it was claiming had been misap@tgati— a failure it had been warned about mul-
tiple times. Accordingly, the Court stands byatglier award of fees drcosts against Loparex
based on the “specious” nature of its claims.
2. “Judicially Endorsed” Discovery

Loparex raises the “judicigllendorsed discovery” argument — the same argument raised
by Mr. Pautsch in his Motion to Alter or Amedddgment — for the first time in its Motion to
Vacate Order and Judgment and to ReconsiddvitleDefendants’ Motion for Attorneys’ Fees.
[Dkt. 392 at 5-13.] As discussed above in aaetion with Mr. Pautscithe Court will not con-
sider arguments which Loparelid not raise in responding to the Fee MotidWood 940 F.2d
at 280. Loparex took an all-or-nothing approachesponse to the Fee Motion, declining to dis-
tinguish between fees sought in connection with discovery that the Court allowed, with other
fees. Itis now bound by that strategy, and the Girglines to change itkecision based on that
new argument.

The arguments Loparex makes in its Motion to Vacate Order and Judgment and to Re-

consider the MPI Defendants’ Motion for Attorneyses have eitherrabdy been considered

8 In any event, the Court rejis any argument that the MPI fBadants “have had their day in
court” as to fees andosts incurred prior tthe filing of their May28, 2010 Motion for Sanc-
tions, [dkts. 143; 276], and that an award offées sought in that motion but not granted by the
Court are not properly included in the Cosrrfudgment on the Fee Motion. The Motion for
Sanctions was brought pursuant to Fed. R. Biv37 for improper discovery. The Fee Motion
was brought under the IUTSA as awsiLoparex — a wholly different standard that does not fo-
cus on particular discovery actions, but ratbrel_oparex’s overall psuit of the case.
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and rejected by the Coudr are improperly raised for thedt time now. The Court denies Lo-
parex’s motion.
\Y2
THE MPI| DEFENDANTS’ MOTION FOR NUNC PRO TUNC CORRECTION TO JUDGMENT OF
CoSTS ANDFEES

In their Motion forNunc Pro TuncCorrection to Judgment @osts and Fees, [dkt. 395],
the MPI Defendants request that the Court rasmigs prior Judgment of Costs and Fees, [dkt.
385], to reflect that it awarded $28,946.67 in costs to the MPI Defendants and against Loparex,
for a total judgment against Loparex of @58/9.37. Loparex does nalispute that the
$28,946.67 should be included in theldment against it, arguing only that an amendment to the
Judgment should not treated asuac pro tuncentry because such tream “may interfere with
or cut off post-judgment rights and remediesentvise provided by the Federal Rules of Civil
Procedure and the Federal Rules of Appellace€dure,” [dkt. 400 at 2]. The MPI Defendants
do not object to the entry ah amended judgment withoutinc pro tundreatment, [dkt. 401 at
1].

The Court agrees with the parties thtainadvertently omitted the $28,946.67 in costs
from Loparex’s total liabilg. Instead, Loparex’s totalalbility shouldbe $504,279.37. The
Court will enter an amended judgment reflecting the correction withaut pro tundreatment,
but rather pursuant to Federal Rule of Civild&dure 60(a), which allows the Court to “correct a
clerical mistake or a mistake arising from msight or omission whenever one is found in a

judgment, order, or other part of the record.”

V.
CONCLUSION

Mr. Pautsch’s Fed. R. Civ. P. 59(e) MotionAtier or Amend Judgment, [dkt. 390], is

DENIED. Loparex’s Motion to Vacate Order anedgment and to Reconsider the MPI Defend-
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ants’ Motion for AttorneysFees, [dkt. 392], is aldDENIED. The MPI Defendants’ Motion for

Nunc Pro TuncCorrection to Judgment of Costs and Fees, [dkt. 395 RANTED IN PART

AND DENIED IN PART . ItisGRANTED to the extent that the Court agrees that $28,946.67

in costs should have been included in the August 22, 2012 Judgment against Lopdd&x, but

NIED to the extent that it requestsinc pro tundreatment. An amended judgment will enter

accordingly.

12/07/2012
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