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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

THERESAL. DUKES, )
Plaintiff, )
)

V. ) 1:09cv-1440IJMS DML
)
SGT. ERIC CoX, et al, )
Defendants. )

ORDER

Presentlypending beforéhe Court is Defendantdoint Motion to Dismiss Or, In the Al-
ternative, Motion to Exclude Plaintiff's Presentation of Exhibits at Triiling No. 325] Plain-
tiff Theresa L. Dukes did not file a response to Defendants’ motior. the reasons set forth
herein, the Court dismiss@4aintiff Theresa Dukes’ casmainst Defendanisith prejudicepur-
suant toFederal Ruls of Civil Procedure41(b) and alternatively, pursuant to the Court’'s own
authority set forth in Ruld6(f), which incorporates the dismissal sanction set forth in Rule
37(b)(2)(A)(v).

l.
APPLICABLE STANDARD

Federal Rule of Civil Procedure 41(ovides, in relevant part, “[i]f the plaintiff fails to
prosecute or to comply with these rules or a court order, a defendant may moveids them
action or any claim against it. Unless the dismissal order states otherwisajssalisinder this
subdivision . . . operates as an adjudication on the merits.”

Additionally, Federal Rule of Civil Procedure 16fjovides that if a party fails to appear
at a pretrial conferenaa fails to obey a scheduling or other pretrial order, the Court “may issue
any just orders, including those authorized by Rule 37@)ai) -(vii).” In relevant part, Rule

37(b)provides that one of the sanctions available to the Court for a party’s failureytarobeder
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is “dismissing the action or proceeding in whole or in paféd. R. Civ. Pro. 37(b)(2)(A)(v)
“The criteria for sanctions under Rules 16(f), 37(b), and 41(b) are the sama@en v. Breweuyr
9 F.3d 26, 29 (7th Cir. 1993)

The Court haghe*“inherent authority to rectify abuses to the judicial proce&®tson v.
Bravo 321 F.3d 663, 667 (7th C2003) One such power is dismissal, but that authority “is not
without limitations.” Greviskes v. Universities Research’Assnc, 417 F.3d 752, 75@th Cir.
2005) Instead, bmissalis considered a “draconian” sanctidaynard v. Nygren332 F.3d 462,
468 (7th Cir. 2003)that “should be employed sparingly and only when there is a record of delay,
contumacious conduct, or when other, less drastic sanctions prove mg@yaiDotson 321 F.3d
at 667

.
RELEVANT BACKGROUND

Ms. Dukes filed this caspro sein November 2009, asserting claims against Johnson
County Sheriff's Deputy Sergeant Eric Cox, Johnson County Sheriff's Deputy Joed§cmd

Indiana State Police Trooper Jeff Sego (collectively, Deféndanty. [Filing No. 1] Her op-

erative complainalleges a federdl2 U.S.C. § 1988laim and state law assault, battery, and gross
negligence claims stemming from a November 2007 incident in which Ms. Dukgssattat the

Defendants usetexcessive, unreasonable and unnecessary fagahst her.[Filing No. 55 at

2.] The Court granted summary judgment on the civil conspiracy portion of Ms. Dukes’ § 1983

claim in August 2012, Filing No. 20§, leaving her excessive force 8§ 1983 claim and her state law

claims to proceed to trial[Filing No. 206 at 7
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A. Serial Withdrawal of Retained Counsef

Ms. Dukes obtained her first attorney approximately eight months attiating this ac-
tion, [Filing No. 25, and has been represented by four sets of counsel at various points during
these proceedings, all of whom she has either terminated from reprieseatahis Court has

granted leave to withdrawsé¢e, e.g.Filing No. 64 Filing No. 103 Filing No. 202 Filing No.

282. Ms. Dukes hasepresented hersgifo seat various points when she was without counsel,
including since November 24, 2014, when her final counsel of record was granted leave to wit

draw.? [Filing No. 282]

B. Discovery Misconduct

Discovery disputes between the parties resulted in the Defendants filegntiotions to
compel, two of which were grantgldFiling No. 84(granted)Filing No. 141(denied); Filing No.
175 (granted)] and two motions to dismiss Ms. Dukes’ case as a discovery sanction fer her
peated noncomplianceifing No. 116(denied);Filing No. 180(denied)].

For exampleMs. Dukes was monetarily sanctioned far conduct at her coustdered

deposition, where she refused to provide substantive testiméiiyng[No. 124 Filing No. 115

(allowing Ms. Dukes’ deposition to be limited to four hours, but denying her request tousonti
it because her “continued effort to obtain counsel is an insufficient basis forgstaé case for
90 days, particularly because this is the second withdrawal of counsel”).] ulas Bttended the

deposition as ordered, but “after answering some preliminary questions, dlhesreat statement

1 Ms. Dukes has confirmed that she is not indigent and does not meet the requirements/necessa
to qualify for the Court to appoint counseEiling No. 307 at 3

2 Ms. Dukes represented in March 2015 that she “signed a contract for representitianfifii
attorney, but she terminated his representation after he became ill and did notypretuptiher
contacts. [filing No. 305 at 12-13
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into the record, claiming to be too ill to understand and respond to questions. She saidrsite did
wish to proceed with [the] deposition under [her] current medical problems and withassike

tance of counsel.” Hiling No. 124 at 1 Ms. Dukes then “refused to answer any other questions,

including questions addressed to the assertions she had made in her statdfient.Nd. 124
at 1] In denying the Defendants’ motion to dismiss, the Court found that Ms. Dukes Uttcaid
her deposition was improper and merits sanction, but not the draconian sanction of dismissal

[Filing No. 124 at ] The Court warned that it “perceives in Ms. Dukes’s conduct and in her

statement her refusal to accept the Court’s order that she must proceed va#isdewith or
without counsel.A sanction is therefore appropriate to deter further improper discovery conduct
and to ameliorate the expense the defendants incurred as a result of Ms. Dojpegen con-

duct.” [Filing No. 124 at 4 The Court noted that if Ms. Dukes

intends to engage counsel, she must do so immediately if she has not dbne so a
ready and that, if she does not engage counsel, she will neverthelessdiedeipe
comply with all her obligations-including the obligation to appear. ... The Court
reminds Ms. Dukes that deadlines in federal court are vigorously enforced, and the
only sure method to obtain relief from them isé&zk assistance from the Court.

[Filing No. 124 at 3

In another incidentafter Ms. Dukes was orderéy the Courto produce inform@on at
issue in one of the motions to compsthe filed a “notice of noncompliancahd attached her

affidavit asserting why she did not believe she should have to confplinng[No. 177 Filing No.

221] Sheonly produced the informatioafter theDefendants moved to dismiss her cageling
No. 221] In denying the Defendants’ motion to dismiss Ms. Dukes’ case, the Court aciged/le
that Ms. Dukesdid ultimately produce the information after an apparent “change of heart”

prompted by the Defendants’ motiorkillng No. 221 at 4 While the Court concluded that it

does not find it appropriate to impose a sanction against Ms. Dukes based on the
cumulative effect of her discovery conduct with respect to medical redweds,

-4 -


https://ecf.insd.uscourts.gov/doc1/07313245585?page=1
https://ecf.insd.uscourts.gov/doc1/07313245585?page=1
https://ecf.insd.uscourts.gov/doc1/07313245585?page=1
https://ecf.insd.uscourts.gov/doc1/07313245585?page=1
https://ecf.insd.uscourts.gov/doc1/07313245585?page=2
https://ecf.insd.uscourts.gov/doc1/07313245585?page=3
https://ecf.insd.uscourts.gov/doc1/07313472534
https://ecf.insd.uscourts.gov/doc1/07313558747
https://ecf.insd.uscourts.gov/doc1/07313558747
https://ecf.insd.uscourts.gov/doc1/07313558747
https://ecf.insd.uscourts.gov/doc1/07313558747
https://ecf.insd.uscourts.gov/doc1/07313558747?page=2

deposition on November 7, 2011, and ltte disclosure of the witnegf| . . these
matters may be considered in the future if other instances arise reghfsling
Dukes’s compliance with obligations she has to the parties and the court. Ms.
Dukes is als cautioned that any further failure to comply with court ordens
cluding those with which she disagreesit-put her case in peril

[Filing No. 221 at 2-3

C. Administrative Closure of Case for Ms. DukesHealth Issues

On September 26, 201&t Ms. Dukes’ requesdthe jury trial in this action was rescheduled
for January 14, 2013, with a final pretrial conference to be held on December 19, EDh?,. |
No. 223(granting Ms. Dukes’ Amended Emergency Motion for Continuance of Trial Dates.] M
Dukes,pro seat that time, represented that a continuance was necessary because Dr—Fletcher
one of her expert witnesses, whalso a fact withesswas unavailable for the scheduled trial.

[Filing No. 21Q Filing No. 213]

On November 27, 2012, Ms. Dukkeed an Emergency Motion for Continuance or Stay
of Trial Date, representing thahe “has been ill since mid to late September 2012 requiring a

multitude of tests, procedures and treatment modalities . .Eilihd No. 238 at ] Ms. Dukes

further represented that a few days prior she “was informed that sheesegdditional medical

treatment specifically a surgical procedurezilihg No. 238 at ] Ms. Dukes questioned her own

competence to proceed, represented that she “cannot provide the Court withna'tiregarding

her recovery, and requested a continuance of the pending trial Haiteg [No. 238 at 24.] Ms.

Dukes submitted sealed aes partemedical documentation to support her requeSkee[ e.g.

Filing No. 233 Filing No. 239-1 Filing No. 247.]

The Qurt held a telephonic conference on December 19, 2012, and, without objection by
the parties, administratively closéte casg[g]iven Ms. Dukes’ medical condition and the un-

certainty surrounding the timing of her recoveryFiling No. 248] Pursuant to the Court’s
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Orders to do so, Ms. Dukes submitted periceicpartedoctor’s reports regarding her medical
condition and projected recovery time. The Court evaluated those reports and ultiffttately a
Ms. Dukes’ case to remain administratively closed for more than eightesths. Filing No.

250 Filing No. 254 Filing No. 256 Filing No. 259 Filing No. 265]

On April 15, 2014, the Defendants filed a Joint Status Report Regarding Continued Ad-
ministrative Closure of CaseFi[ing No. 262] They noted that based upon the Court’s entries
regarding Ms. Dukes2x partereports, “it appears there is no projected timetable for Dukes’ re-

lease from medical care.”Filing No. 262 at 3 The Defendants expressed their concern “that

this matter may remain administratively closed indefinitely ifsta¢us quaf requiring doctor’'s

reports on a quarterly basis is permitted to remaiffecte’ [Filing No. 262 at 4 The Defendants

argued that they “would suffer substantial prejudice” if that happenedseefadith each passing
day, memories fade for fact witnessleat at present time would be called upon to discuss circum-

stances that occurred [in November 2007Filifig No. 262 at 4Filing No. 1(Ms. Dukes’ alle-

gations pertaining to November 2007).] The Defendants pointed out that one fact witness had
already died and that it was possible that the health of other fact withessbe o@ypromised.

[Filing No. 262 at 4

D. Decision to Reopen Case

On April 22, 2014the Court issued an Order balancing the competing interests and con-
cluding that Ms. Dukes’ case should be reopesféettiveJuly 1, 2014. filing No. 265] The
Court’s analysis for making that decision was as follows:

A pro seplaintiff maintains the duty to diligently pursue her cause of action

in accordance with court orders and the Federal Rules of Civil Procedure. The

Court has an “inherent power” to manage its own affairs so as to achievddhg or

and expeditious disposition of cases. This inherent power includes dismissing a

case for a plaintiff's failure to prosecute endrederal Rule of Civil Procedure
41(b)because a party cannot decide for itself when it feels like pressing its action
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and when it feels like taking a break. Trial judges have a responsibility togiga
to keep their court calendars as current asamiynpossible. A case may be dis-
missed under Rule 41(b) ifgo seplaintiff’'s medical conditions stalls a case for
years and threatens to keep it on the Court’s docket indefinitely.

Defendants have not asked the Court to dismiss Ms. Dukes’ casdui fai
to prosecute and, indeed, it would be inappropriate to do so at this time. That said,
Defendants have raised valid concerns regarding the prejudice they witlifuffe
this case continues to be administratively closed indefinitely.

The Court recognizes the competing interests at hand. Ms. Dukes has an
understandable desire to address her medical conditions before continuing to pros-
ecute her civil claims against Defendants. Defendants have a valid interest in Ms.
Dukes’ personal claims against théming resolved sooner rather than later. And
this Court has a duty to litigants to keep its calendars as current as hpossibje
and not let the case languish indefinitely. The Court concludes that the balance of
these interests weighs in favor of reopening this case in the coming montas. It h
beenadministratively closed for more than sixteen months, and Ms. Dukes still
cannot give a time frame for her projected recovery. Her doctor’s report does not
specify any physical restrictions or mentaparments she suffers from as a result
of her diagnoses that would prohibit her participation in the case. Accordingly, the
Court agrees that Defendants will suffer undue prejudice if Ms. Dukes’ocoas
tinues to be administratively closed for an indeéirperiod of time.

For the reasons stated herein, the COQRDERS the Clerk of this Court
to REOPEN Ms. Dukes’ case oduly 1, 2014 At that time, the Magistrate Judge
should schedule a status conference with the parties and establish an agenda for
resoling Ms. Dukes’ case.

[Filing No. 265 at 3-4citations omitted).]

E. Ms. Dukes’ Repeated Requests to Continue Trial iReopened Case
After it was reopened, Ms. Dukes’ case was iljtiset for a jury trial to begin on Decem-
ber 8, 2014, Kiling No. 271, then rescheduled for January 12, 20E3jrjg No. 273, and ulti-

mately set for June 8, 2015:iling No. 291 (order dated December 17, 2014)]. The jury trial

currently remains set for June 8, 2015, and the Court has set various final pretfialedea
anticipation of dinal pretrial conferencecheduled for May 15, 2015Fi[ing No. 304]
On March 31, 2015, Ms. Dukes filed a Verified Motion to Extend Trial Date and Vacate

Pretrial Order. Filing No. 305] On April 2, 2015, the Court granted Ms. Dukes a-ivaek
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extension of those final pretrial deadlines, after concluding that she had shown gooib chuse

soin light of efforts of obtain counsel and counsel’s subsequent illnEgmg[No. 306 at 3 The

Court, however, denied her request to continue the trial date, making the followingatibssr

Ms. Dukes filed this caggro seand has been represented by at least four
sets of counsel on the record since that time, all of whom have been granted leave
to withdraw for various reasongFiling No. 64 Filing No. 103 Filing No. 202
Filing No. 282] During the times at which Ms. Dukes has represented herself
se she has demonstrated a more than adequate ability to recite the history of her
case, meet deadlines or seek extensions, and eemgale judicial process. The
Court notes that when she represented herself in person at a hearing on December
3, 2014, Ms. Dukes presented herself cogently and made no mention of any mental
or functional limitations caused by the health conditions tluested her case for
more tharjfeighteen]months |n total]. [SeeFiling No. 265 Filing No. 285]

*kk

Ms. Dukes’ motion comes ahe eve of the first of the deadlines set forth
in the Amended Final Pretrial OrdejEiling No. 304] Given her efforts to obtain
counsel and [that counsel’s] unfortunately timed ilindss,Gourt agrees with Ms.
Dukes as a general matter that good cause exists to extend the deadlines set forth in
the Amended Final Pretrial Ordefhat said, the Court will not extend those dead-
lines indefinitely or vacate the scheduled final pretrial conference or trial Gaes
Courthas already balanced the competing interests at-haadhely, the lengthy
history of delay in this case due to Ms. Dukes’ health issues, this Court’s duty to
litigants to keep its calendar current and not let a case langdistinitely, serial
withdrawal of Ms. Dukes’ prior counsel, and the Defendants’ interest in the claims
against them being resolved sooner rather tharHated found that this case must
be reopened and proceed to trihe Court has not yet exercises @uthority to
dismiss Ms. Dukes’ case for lack of prosecution, which would be within its discre-
tion on proper motion or warning given the history of this case.

[Filing No. 306 at Jciting Filing No. 265.] On April 16, 2015, th&€ourt denied a subsequent

Motion to Reconsideby Ms. Dukes, again quoting language from its paiters. [Filing No.

310 at 2(quotingFiling No. 306(citing Filing No. 2695).]

On April 21, 2015, MsDukes file a Verified Motion to Stay and Vacate Trial Daigain
asking the Court tgacate the presently scheduled final pretrial conference, trial date, and various
associated deadline$Filing No. 321] Ms. Dukes contendetiat “[u]nder [her] present medical

condition, treatment, circumstances and events she is unable to participaseiproceedings.”
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[Filing No. 321 at 2] She requestetthe Court’s permission to submit medical documentation in

camera. [iling No. 321 at 4 Ms. Dukes conteretl that the Defendants “will not suffer any

prejudce if this Motion is granted” and asttthe Court to vacate the scheduled dates and deadlines
to “allow additional time for her to obtain counsel so that she may move her caasdfdriiiling
No. 321 at 3

Defendants objected to Ms. Dukes’ requestlifg No. 324] The Court gave Ms. Dukes
until May 1, 2015, to file a reply briegnd noted that “[n]Jo deadlines have been stayed or sus-

pended pending ruling on Ms. Dukes’ motiorjFiling No. 327] Ms. Dukes did not file a reply

brief.
On May 4, 2015, the Court denied Ms. Dukes’ Verified Motion to StayMauate Trial
Date. Filing No. 330] In doing so, the Court noted as follows:

The Court understands that Ms. Dukes has medical issues that she believes
should excuse her from representingsiedipro sein this litigation and for which
she believes that the Court should vacate the presently scheduled trial date and as-
sociated deadlines. The Court empathizes with Ms. Dukes’ position, but her insin-
uations that the Court has ignored her medical conditions in denying her requests
to continue the June 8, 2015 trial date and corresponding deadlines are unfounded.
Instead, the Court has repeatedly reiterated to Ms. Dukes that it alreadynac-
dated her health conditions to the extent it reasonably could and balanced the com-
peting interests at hand, including her health considerations, when it determined
that this case needed to be reopened in July 2014 after more than eighteen months
of administrative closure.F[ling No. 265 Filing No. 306 Filing No. 310] More
than one year has passed since that decisioriylanbukes is still requesting that
the scheduled trial be continued. The Court has a duty to its docket and the De-
fendants to ensure a timely resolution of its cases, and Ms. Dukes’ cesexs
ception. While it is unfortunate that Ms. Dukes does etiebe that she can ade-
guately represent herself, as the Court has previously noted, Ms. Dukestbggan t
case as pro seplaintiff and “[d]uring the times at which Ms. Dukes has represented
herselfpro se she has demonstrated a more than adequatey abitiecite the his-
tory of her case, meet deadlines or seek extensions, and engage in thegradicial
cess.” Filing No. 306 at Zalso noting that when Ms. Dukes “represented herself
in person at a hearing on December 3, 2014, Ms. Dukes presented herself cogently
and made no mention of any mental or functional limitations caused by the health
conditions that closed her case”).]
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In her motion, Ms. Dukes represents that her “physiciasiliag to provide
the Court with any necessary information or documentation required. Plaintiff re-
guests the Court’s permission to submit medical documentation for an in camera
inspection. Plaintiff cannot be required to submit her medical documentation for
public access as a part of this court dockefitifjg No. 321 at 4 It is Ms. Dukes’
burden to submit what she believes is necessary for the Court to make an informed
decisionon the merits of any motion she presents. That said, should Ms. Dukes
choose to submit medical documentation to the Court in the future, her request to
submit itex parte in cameras DENIED. Instead, Ms. Dukes may submit any
medical documentatiasated on her doctor’s letterheadandSEALED from pub-
lic access, but the Defendants would be allowed to view it. The circumsthate
allowed Ms. Dukes to submit her medical documentatiopartewhen this case
was administratively closed no longer exist. Instead, with trial quickly agiproa
ing, the Defendants are entitled to see any basis underlying Ms. Dukesstseque
and the Court’s decisions.

As for Ms. Dukes’ desire to be represented by retained counsel, as the Court
has previously stated, it cannot ignore her turbulent relationship with the four sets
of prior counsel that have represented her in this action and subsequently with-
drawn. Filing No. 306 at Znoting that after represeng) herselfpro sefor seven
months, Ms. Dukes “has been represented by at least four sets of counsel on the
record since that time, all of whom have been granted leave to withdrawitarsva
reasons”) (citingriling No. 64 Filing No. 103 Filing No. 202 Filing No. 283.]

The serial withdrawal of Ms. Dukes’ counsel has already delayed these pngseed
multiple times. In other words, although the Court understands Ms. Dukes’ posi-
tion, her desire to be represented by counsel of her choosing at thettreatiwil

case she initiate@ro seis only one of many factors that the Court has already
weighed in concluding that this case must proceed to trial as scheduled.

For these reasons, the CODENIES Ms. Dukes’ Verified Motion to Stay
and Vacate Trial Dat [Filing. No. 321.] The final pretrial conference remains
scheduled fo8:00 a.m.onMay 15, 2015 the jury trial remains scheduled to begin
on June 8, 2015 and the associated final pretrial deadlines set forth in previous
orders remain.

[Filing No. 330 at 4-@emphases in original).]

F. Noncompliance with Amended-inal Pretrial Order
The first deadlines in the Court’s Amended Final Pretrial Order wefersipril 17, 2QL5.

[Filing No. 304 Filing No. 306(two-week extension adriginal dates).] On that date, Ms. Dukes

timely filed her Final Trial Witness ListEjling No. 311, and Final Trial Exhibit List, Filing No.
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312. Ms. Dukes did not comply with any other déaes seby the Court's Amended Final Pre-
trial Order. SpecificallyMs. Dukes did not do the following, as ordered by the Court:

* Meet with the other parties “in person to exchange physical capi¢he listed
exhibits” [Filing No. 304 at P despite defense counsel’'s outreach to her to do so,
[Filing No. 323. The Court's Amended Final Pretrial Order provitlest “Any
exhibit not exchanged with the other parties by that date will be excluded from
presentation at trial.” Hiling No. 304 at 2

* Work with the other parties on stipulations of fact, diespefense counsel'sut-
reach to her [Filing No. 304 at 2Filing No. 326 at 4Filing No. 3252; Filing No.
325-4 Filing No. 325-6]

* Work with the other parties regarding voir@liquestions, int case synopsis,
preliminary instructions, general final instructions, esgecific final instructions
and verdict forms[Filing No. 304 at %; Filing No. 342 Filing No. 34210; Filing
No. 344]

In correspondingvith defense counsel, Ms. Dukes reliedgameralunavailability for the

scheduled meetings and her health conditioSgeffiling No. 3254 (April 21, 2015email from

Ms. Dukedo defense aanselthat “I am unable to attend the meeting you scheduled for this morn-
ing. ... Please follow up the meeting with an email to me regarding its contents ansialigcus

Filing No. 3256 (April 22, 2015email from Ms. Duketo defense counstiat “Due to my current

health conduction and treatment | am unable to participaidiing No. 34210 (May 4, 2015
email from Ms. Dukeso defense counsel that “[a]s the Court and you are fully aware | will be

unable to participate due to health reaspnsiling No. 3442 (May 13, 2015 email from Ms.

Dukes to defense coungbht “[a]s the Court and you are fully advised and aware, | am unable to
participate due to my health conditions”).]

G. Defendants’ Motion to Dismiss

On April 24, 2015, the Defendants filed a Joint Motion to Dismiss or, In the Alternative,
Motion to Exclude Plaintiff's Presentation of Exhibits at TriaEillng No. 325] The Defendants

argue that Ms. Dukes’ “recent failure to comply with the Court's Amendedl Fretrial Order
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reflects Ms. [kes’ conduct over the course of these proceedings as a consistent and willful pattern
of delay and disrespect for this Court’s orders and for the orderly disposition cdskis Filing

No. 325 at 4 Noting the Court’s repeated warnings to Ms. Dukes “that her failure to comply wit
court orders and attempt to delay these proceedings may result in disniiesDefendants “re-
spectfully move to dismiss this action, in its entirgdursuant to Federal Rule of Civil Procedure

41(b)” [Filing No. 325 at 4 Alternatively, should the Court determine that dismissal is inappro-

priate, the Defendants ask the Courpteclude Ms. Dukes from presenting her exhibits at trial,
since she failed to exchange them with counsel pursuant to the Court's Amendeddinnl P

Order. Filing No. 325 at 7

Ms. Dukes’ response to Defendants’ Motion to Dismiss was due on May 11, 2015, pursuant
to Local Rule 7-1(c)(2). She did not file a response.

H. Final Pretrial Conference

At approximately 1:00 p.m. the afternoon before the scheduled final pretrial coeferenc
the Court received an email from Ms. Dukes to its chambers account, represe hoilhmass:

To Judge Stinson Chambers and all defendants counsel,

Please be advised | will be unabeparticipate in the schedulpdetrial conference

on Friday 5/15/2015 due to my health condition. | have requested additional med-

ical documentation to be submitted to the court upon receipt.

Ms. Dukes

[Filing No. 346] The Court docketed the emailtivan Entry confirming that the final pretrial

conference would occur as scheduled the following dijing No. 346]
The Court held its final pretrial conferenas scheduledt 9:00 a.mon May 15, 2015.

[Filing No. 347] Defendants appeared by counddis. Dukes failed to appear. The Court heard
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argument on the Defendants’ Motion to Dismiss and granted it on the record, to be further ex-

plained in this written Order[Filing No. 347]

.
DiscussIoN

The Defendants ask the Court to dismiss Ms. Dukes’ case purstaateial Rule of Civil
Procedure 41(bfor her “recent failure to comply witthe Court’'s Amended Final Pretrial Order
[that] reflects Ms. Dukes’ conduct over the course of these proceedings as tenbasid willful
pattern of delay and disrespect for this Court’s orders and for the ordgmgidien of this case.”

[Filing No. 325 at 4 They note the Court’s repeated warnings to Ms. Dukes “that her failure to

comply with court orders and attempt to delay these proceedings may result isaighmjgiling
No. 325 at 4 The Defendants filed two Notices detailing additional noncompliapdés. Dukes
after the Defendants filed their Motion to Dismiss, and th&ythe Court to consider those in-
stances as well.F[ling No. 342(dated May 6, 2015Filing No. 344(dated May 13, 2015).]

Ms. Dukes’ response to Defendants’ Motion to Dismiss was due on May 11, 2015, pursuant
to Local Rule 71(c)(2) She did not file a response.

The Court finds tha¥ls. Dukes’repeategbatternof unreasonable delay and contumacious
conduct in this case, aetailed at lengtin the previous sectioof this Order, speaks for itself.
Ms. Dukeshas repeatedly been reminded that regardless of whether she is represeatetsély
sheis expected to@mply with all of her obligationand that deadlines in federal court are vigor-

ously enforced[See, e.gFiling No. 116 Filing No. 221] She has been cautioned that continued

noncompliance with “obligations she has to the parties and the @suwell asnoncompliance

3 Because the Court ultimately dismissed Ms. Dukes’ case pursuant to Rubeant(1 (b), it

need not address Defendants’ request to exclude her presentation of exhiiits gdiling No.

325 at 2 Filing No. 326 at 13 That request, as well as all other pending motions and deadlines,
is denied as moot.
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with “court orders—including those with which she disagreesill put her case in peril.” Hiling

No. 221 at 23; see alsdriling No. 306 at J*The Court has not yet exercised its authority to

dismiss Ms. Dukes’ case for lack prosecution, which would be within its discretion on proper
motion or warning given the history of this cdké. Sanctions lesser than dismissal have proven
ineffective. [SeeFiling No. 116.] Despitethesewarnings, Ms. Dukebkas continued to disobey
the Court’s orders, most recently in the contextaflack ofpreparation fgrand attendance at,
the scheduled final pretrial conference.

As Defendants pointed out during oral argurnredribe final pretrial conferencalthough
Ms. Dukes cites her health concemsome ofher correspondence with theas the reason for
her recent noncompliance, she was well enougirépareanother request to stay and vacate the
trial dae the same day the Defendants were medtrexchange exhibits pursuant to the Court’s
Amended Final Pretrial OrderFi[ling No. 321(Ms. Dukes’ Verified Motion to Stay and Vacate

Trial Date) (filed April 21,2015);Filing No. 3254 (Ms. Dukes’ email to defense counsel at 7:59

am on April 21, 2015) (“Please be advised | am unable to attend the meeting you scheduled for
this morning at 10:00 am. Please follow up the meeting with an email to me regerdmgtent
and discussion. Hank you.”).]

The Court does not doubt that Ms. Dukesdmmehealth issues. The Court does, however,
doubt Ms. Dukesgenerabnd unsubstantiatedpresentationegarding the alleged effeittather
healthissueshaveon her ability to comply with court orders and represent heaisdlie plaintiff
in this civil proceeding. When the Court reopened Ms. Dukast after eighteen months of ad-
ministrative ¢osure forher health concernst specifically found thathe medical evidence Ms.
Dukes submittedo maintain that closuredbes not specify any physical restrictions or mental

impairments she suffers from as a result of her diagnoses that would prohibitticgrgiemn in
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the case.” filing No. 265 at 34.] That remains true to daté&nd as the Court observeddenying

one of Ms. Dukes’ requests to continue the June 2015 jury trial:

During the times at which Ms. Dukes has represented hpreedé she has demon-
strated a more than adequate ability to recite the history of her case, meeedeadli

or seek extensions, and engage in the judicial process. The Court notes that when
she represented herself in person at a hearing on December 3, 2014, Ms. Dukes
presented herself coggnand made no mention of any mental or functional limi-
tations caused by the health conditions that closed her case for more than [eighteen]
months [in total].

[Filing No. 306 at 4

Thus, although the Court believes as a general matter that health issues vahdoea-
son to continue aro seplaintiff's civil case, Ms. Duke$ias not presented evidenbat hers is
such a caseEven if Ms. Dukes had presented seetdence her health is but one of the many
factors the Court must weigh in making its decisi@amd her general pattern of delay and contu-
macious conduct unrelated to her health issues does not help her cause. To that enadt the C
stands by its previous conclusidhat it

has already balanced the competing interests athaanhely, the lengthy history

of delay in this case due to Ms. Dukes’ health issues, this Court’s duty tatktiga

to keep its calendar current and not let a case languish indefinitely, serial with-

drawal of Ms. Dukes’ prior counsel, and the Defendants’ interest in the claims

against them being resolved sooner rather tharHated found that this case must

be reopened and proceed to trial.

[Filing No. 306 at Jciting Filing No. 265.]

As forany desire thatls. Dukeshasto be represented by retained counie,Court also
stands by its previous conclusion that

it cannot ignore her turbulent relationship with the four sets of prior counsel that
have represented her in this action and subsequently withdr&ing No. 306 at

2 (noting that after representing hergeld sefor seven months, Ms. Dukes “has
been represented by at least four sets of counsel on the record since th#ltdfime, a
whom have been granted leave to withdraw for various reasons”) (€itiimg No.

64; Filing No. 103 Filing No. 202 Filing No. 289.] The serial withdrawal of Ms.
Dukes’ counsel has already delayed these proceedings multiple times. In other
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words, although the Court understands Ms. Dukes’ position, her desire to be repre-
sented by counsel of her choosing at the tnidhe civil case she initiatgao seis

only one of many factors that the Court has already weighed in concluding $hat thi
case must proceed to trial as scheduled.

[Filing No. 330 at §

Ultimately, the Court agrees with the Defendardssertionduring oral argument at the
final pretrial conferencéhat Ms. Dukes’ behavior throughout this case indicates thaibshe
wants to litigate on her terms at a time of hboosing. That is not a choice she has, having
invoked the judicial process. The Cobds a responsibility to all litigants on its docké&ee
GCIU Employer Retirement Fund v. Chicago Tribune 86-.3d 1195, 1198199 (7th Cir. 1993)
(“[A] party cannot decide for itself when it feelgke pressing its action and when it feels like
taking a break because trial judges have a responsibility to litigants tohedepaurt calendars
ascurrent as humanly possible.”). Itis also unfair to the Defendants, who have dilgenplied
with the Caurt’s orders andvere prepared to proceddltrial, as evidenced by thasxtensivdinal
pretrial filings. The Seventh Circuit has recognized thgtarty whaefuses “to play by the rules
of the litigation game” may have her case dismissed as a safatibar behavior, particularly
when she has had “ample opportunity to mend [her] ways” and there is “no hint of improvement.”
Ball v. City of Chicagp2 F.3d 752, 754 (7th Cir. 1993)A protracted lawsuit ties up the defend-
ants time and prolongs the uncertainty and anxiedy are often the principal costs of being sued.
Delay may also make it more difficult to mount an effective defenseUnwarranted prejudice
to a defendant from keeping a suit alive is an important consideration in the charetodrs
for dilatary behavior from the wide merayvailable to the district judge.ld. at 759

For these reasons, the Court concludes that it is appropriate to grantd&®6’ request to
dismiss Ms. Dukes’ claims against them pursuafetteral Rule of Civil Procedure 41 (o) the

clear record of delay, contumacious conduct, and because adasston failed. Hiling No.
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325] Alternatively, the Court also finds it appropriate to dismiss Ms. Dukaeg parsuant to its
own authority set forth ifederal Rule of Civil Procedure 16(fhich incorporates the ability to
dismiss an action pursuant to Rule 37(b)(2)(A)(v), due to Ms. Dukes’ failure to apeaished-
uled pretrial conference and her failure to obey the Court's Amended FingFDetler.

V.
CONCLUSION

For the reasons stated herein, the CGIRANTS IN PART Defendants’ motion Hiling
No. 32§, such that MsDukes’ case i®DISMISSED WITH PREJUDICE pursuant td-ederal
Rulesof Civil Procedure 41(band 16(f) Given that there will baot be a trigl Defendants’
request to exclude Ms. Dukes’ presentation of exhibits at tiaENIED AS MOOT, as are all

other motions and deadlines currently pending inlitiggtion. [Filing No. 329 Filing No. 335

Filing No. 337 Filing No. 338] Final judgmenshall issue accordingly.

Date: May 15, 2015 QOM:/VY\ID@“—A‘ '&;‘&7’\;

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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