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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
CINCINNATI INSURANCECOMPANY, as partial
subrogee of The College Network, Inc.
Plaintiff,
1:10-cv-0370-JMS-DML
VS.

SHANNON GREENE,
Defendant

)
)
)
)
)
)
)
)

ORDER
Presently pending before the Court is @inati Insurance Company’s_(*Cincinnati”)
Motion for Summary Judgment against Third-pPdefendant Sharon Greene. [Dkt. 138.] For
the following reasons, the Cowtants Cincinnati’'s motion.

l.
BACKGROUND

On July 8, 2009, Plaintiff The College Neaiw (“TCN") submitted a proof of loss for
$647,899.73 to Cincinnati, itasurer under an Employee Dishonestsurance policy. [Dkt. 1-
3.] TCN identified Shannon Greene as the employggoresible for its loss. [Dkt. 1-3 at 1.]

In its claim form, TCN alleged that it hoteMs. Greene in January 2005 and promoted
her to Commissions Coordinator in August 2005kt[D-3 at 3.] As Cmmissions Coordinator,
Ms. Greene’s duties included the preparatissyance, and mailing of TCN commission checks
to TCN sales representatives located throughout the United Std¢el. Commissions were
based on the sale of NCeducational products.Id.] On April 30, 2009, TCN launched an
internal investigation into Ms. Greene’s payment of sales representativég. After its
investigation, TCN concluded that Ms. Greenel lieen paying certain sales representatives
inappropriate advances in addition to what they were owed for sdtes. TICN believes that

some sales representatives paid Ms. Greasid&cks in return for the overpaymentsl.][
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Cincinnati initially deniedTCN'’s policy claim. [Dkt. 14 at 1.] InMarch 2010, TCN
filed a Complaint against Cincinnati for breachamntract and failure to deal in good faith.
[Dkt. 1.] Cincinnati answered and filed a thiparty claim for subrogation against Ms. Greene.
[Dkt. 62.] In her answer to Cincinnati’s solgation claim, Ms. Greerfe..refuse[d] to answer
the allegations set forth [inehcomplaint] based upon her righinder the Fifth Amendment to
the United States Constitution and Article |, $@cttl4, of the Indiana Constitution.” [Dkt. 91 at
3-5]

TCN and Cincinnati ultimately settled N3 coverage claim on January 25, 2012, [dkt.
132 at 2], and that claim was dismissed, [dkt. 128]. Under the @frthe settlement, Cincinnati
paid TCN $342,000, [dkt. 139-1 at 1], and, incleange, TCN assigned its right to “pursue
recovery of its payment from Greene and thengloyees] who were diot beneficiaries of
Greene’s misconduct in paying therjeloyees] money they did not eaand were not entitled to
receive from TCN.” [d. at 2.] In light of the settlemernEincinnati’s claim against Ms. Greene
became the sole remaining claim at esguthis action. [Dkt. 137 at 1 n.1.]

On May 24, 2012, Cincinnati l&d the instant motion, asig the Court to grant it
summary judgment against Ms. Greene inahmunt of $342,000.00, together with interest and
costs, on the grounds that there are no genuine dspstto any material fact and Cincinnati is
entitled to judgment as a matter of law. kfD139.] Ms. Greene hawot filed a response to
Cincinnati’'s motion fo summary judgment.

Il.
STANDARD OF REVIEW

A motion for summary judgment asks thae tourt find that a trial based on the
uncontroverted and admissible evidence is unnecessary because, as a matter of law, it would

conclude in the moving party’s favor. Barvive a motion for summary judgment, the non-



moving party must set forth spacifadmissible evidence showing that there is a material issue
for trial. Fed. R. Civ. Pro. 56(efelotex Corp. v. Catretd77 U.S. 317, 323 (1986). As the
current version of Rule 56 makes clear, whethgrarty asserts that a fact is undisputed or
genuinely disputed, the party mugipport the assertddct by citing to partular parts of the
record, including depositions, docuntenor affidavits. Fed. R. Civ. Pro. 56(c)(1)(A). A party
can also support a fact by shogithat the materials cited dwot establish th absence or
presence of a genuine disputetibat the adverse party canmobduce admissible evidence to
support the fact. Fed. R. Civ. Pro. 56(c)(1)(BAffidavits or declarabns must be made on
personal knowledge, set out facts that would brisslble in evidence, and show that the affiant
is competent to testify on matters stated. FedCiR.Pro. 56(c)(4). Faihe to properly support
a fact in opposition to a movant's factual asea can result in the movant's fact being
considered undisputed and, pdtalty, the grant of summary@ggment. Fed. R. Civ. Pro. 56(e).

The Court need only consider the cited mats, Fed. R. Civ. Pro. 56(c)(3), and the
Seventh Circuit Court of Appealwas “repeatedly assured the didtrtourts that they are not
required to scour every inch of the record for ewick that is potentially relevant to the summary
judgment motion before themJohnson v. Cambridge Indu825 F.3d 892, 898 (7th Cir. 2003).
Furthermore, reliance on the pleadings @nalusory statements backed by inadmissible
evidence is insufficient to create an isaf material facon summary judgmentd. at 901.

The key inquiry, then, is whether admissildeidence exists to support a plaintiff's
claims or a defendant’s affirmaévdefenses, not the weight or dlelity of that evidence, both
of which are assessments reserved to the trier of &t Schacht v. Wis. Dep’t of Corrections
175 F.3d 497, 504 (7th Cir. 1999). And when ewuahgathis inquiry, the Court must give the

non-moving party the benefit of all reasonalderences from the evidence submitted and



resolve “any doubt as to the existe of a genuine issder trial . . . againsthe moving party.”
Celotex 477 U.S. at 330.

The nonmoving party, however, cat rest on mere allegations denials to overcome a
motion for summary judgment; “instead, the mmvant must present definite, competent
evidence in rebuttal.”Butts v. Aurora Health Care, Inc387 F.3d 921, 924 (7th Cir. 2004).
Summary judgment “is thgput up or shut up’ moment in lawsuit, when a party must show
what evidence it has that would convince a toefact to accept its version of eventKbszola
v. Bd. of Educ. Of City of Chicag885 F.3d 1104, 1111 (7th Cir. 2004). A party opposing
summary judgment bears the burden to respondsingily by resting on its own pleadings, but
by “set[ting] out specific facts showing a gemeiiissue for trial.” Fed. R. Civ. P. 56(c).
Specifically, to survive summary judgmerthe nonmoving party “must make a sufficient
showing of evidence for each essainélement of its case on whidhbears the burden at trial.”
Kampmier v. Emeritus Corp472 F.3d 930, 936 (7th Cir. 2007) (citi@glotex Corp. v. Catrett
477 U.S. 317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d 268§)). “Conclusory allegations not
supported by the record are not enoughwithstand summary judgmentBasith v. Cook
County 241 F.3d 919, 928 (7th Cir. 2001).

1.
DISCUSSION

Cincinnati has moved for summary judgmt on its subrogatiomlaim against Ms.
Greene, arguing that there is genuine dispute of materighdt that Ms. Greene’s dishonest
conduct caused a loss of $342,000. [Dkt. 139 atib upport of its motion, Cincinnati details
evidence that it believes eblishes that Ms. Greers conduct caused tHesses incurred by

TCN, [dkt. 139 at 2-5], and rels on Ms. Greene’s invocation bér right not to incriminate



herself and her failure to file a response to Cincinnati’s motion as an admission to guilt, [dkt. 139
at 11].

A. Effect of Invoking Fifth Amendment

As previously noted, Mr. Greene invoked [k&fth Amendment right not to incriminate
herself both in response to Cingati’s subrogation claim and in thdeposition. [Dkts. 91; 139-

1 at 3.] The Court must addethe effect of that decision.

The Fifth Amendment providesahno person shall be compelled in any criminal case to
be a witness against himself. U.S. Const. amend. V. This constitutional right not only protects
an individual in a criminal prosecution, but it algtects that individualrom questions in a
civil proceeding in which the answers might ingnate her in future criminal proceedings.
Lefkowitz v. Turley414 U.S. 70, 77 (1973) (internal daton marks omitted). The Court is
allowed to draw an adverse inference agamgiarty who refuses to testify in response to
probative evidence offered against hBaxter v. Palmigianp425 U.S. 308, 318 (1976). Before
an adverse inference may be drawn, howevere thmerst be independent corroborative evidence
to support the negative inference beydime invocation of the privilegeKontos v. Kontas968
F. Supp. 400, 408 (S.D. Ind. 1997) (internal quotatnarks omitted). In other words, although
the Court may draw an adverse inferencairsg} a party assertinher Fifth Amendment
privilege, it may not grant summajudgment on that basis alonéaSalle Bank Lake View v.
Seguban54 F.3d 387, 391-92 (7th Cir. 1995). Instethé, moving party mugtresent evidence
that it is entitled to summary judgment as a matter of law, and the Court must give reasons other

than the party’s invocation of thefti Amendment for granting the motioid.



B. Evidence of Ms. Greene’s Conduct

In addition to relying on Ms. Greene’s deoisito invoke her Fifth Amendment privilege,
Cincinnati designates evidence suimmary judgment showing thslhe was responsible for the
loss sustained by TCN and Cincinnati. That evidence shows that TCN utilized a computer
management system to track the commissions tpaie to its sales representatives based on
customer transactions and business generateits lsales representatives. [Dkt. 105-2 at 2.]
Once the computer management system cdéuilhe commissions owed, those amounts were
downloaded into a spreadsheet. [Dkt. 105-2 at 3.] The spreadsheet contained formula-driven
columns based on the tracked data and alsaic@at blank columns for legitimate authorized
manual adjustments to the commissions owed to the sales representidiyebls] Greene was
responsible for reviewing the spreadsheet aradking authorized manual adjustments. [Dkt.
105-2 at 3; 107-4 at 21-28.]

TCN'’s internal investigation revealed thds. Greene began paying sales representatives

sums in addition to what they were owed2@06. [Dkt. 1-3 at 3.] This was done in various
ways, such as not deducting commissions that were subsequently recaptured, adding dollar
amounts to earned commissions, overwriting saltgoand other excel calculations, and not
recovering approved advances in dugent periods. [Dkt. 1-3 at 8ee alsadkt. 107-4 at 24-
28.] Robert Engle, the Chief Financial Officgfr TCN at the time of the events in question,
conducted an investigation intosdrepancies in the spreadshaed found that excess payments
were made to sales representatives as dt iifsMs. Greene manually changing amounts in the
spreadsheet that were typicaltymula driven. [Dkt. 107-4 @1-28.] Ms. Greene neither had

the authorization nor the documentation to support these changds. Ms. Greene received



monetary kick-backs from the sales representativatsreceived overpaymenas a result of her
manipulating the spreadsheet. [Dkts. 1-3 at 3; 105-1 at 51.]

Gary Eyler, the Chief Executive Officer anda@iman of TCN at théime of the events
in question, testified that Ms. Greene admittedito that she had manipulated the compensation
for various sales representatives. [Dkt. 105-#@} Specifically, Ms. Greene told Mr. Eyler
that she “was trying to play Godhd that she “knew [she] was wrong.ld] Mr. Eyler also
spoke with various sales representatives whkeived the overpayments. [Dkt. 105-1 at 47-48,
51.] One of the representatives admitted tteknew he had received overpayments and that
even after he asked Ms. Greene to stop, “shekpt sending him money.” [Dkt. 105-1 at 51.]
When deposed about the allegag against her, Ms. Greene invdlkeer constitubnal rights not
to incriminate herself. [Dkt. 105-1 at 38-] Cincinnati paid TCN $342,000 for the loss it
claims from Ms. Greene’s conduct. [Dkt. 139-1 at 1-2.]

C. Analysis of Cincinnati’s Claim

The Court concludes that Cinaati has designated sufficieetidence that it is entitled
to summary judgment as a matter of law onciEm against Ms. Greene. Specifically, the
evidence discussed in the previous sectionigoefthat Ms. Greene intentionally manipulated
the spreadsheet used by TCN’s accounting depatttoepay unearned commissions to certain
sales representatives and that she received nmgretk-backs as a result of this conduct. In
addition to this evidence, the Court is entitteddraw an adverse inference against Ms. Greene
for her decision to invoke herfi(h Amendment privilege.

The evidence further establishes that TCIfesad a monetary loss as a result of Ms.

Greene’s conduct and that Cincinnati paidN $342,000 under TCN'’s insurance policy as a



result of that loss. Ms. Greene failed top@sd to Cincinnati’'s mobdn and has not challenged
the amount of its loss.

It is well establisheé that summary judgment “is th@ut up or shut up’ moment in a
lawsuit, when a party must show what eviderickas that would convoe a trier of fact to
accept its version of eventsKoszola 385 F.3d at 1111. The Cowdncludes that no genuine
issue of material fact existegarding Ms. Greene’s conduct, which ultimately led to Cincinnati’'s
loss, or with the amount of Cincinnati’'s losslherefore, Cincinnatis entitled to summary
judgment in the amount of $342,000 as a matter of law.

V.
CONCLUSION

For the reasons provided herein, the C&IRANTS summary judgment in favor of
Cincinnati and against Ms. Greene in the amou®342,000 [Dkt. 138.] Because all claims in

this matter are now resolved, final judgnt shall issue by separate entry.

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana

08/03/2012
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! Cincinnati has requested interest and costs. . [[8@ at 11.] Interest will accrue in accordance
with the statutory rate, 28 U.S.C. § 1961, and @inati may file a bill of costs pursuant to Local
Rule 54-1 if it so desires.
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