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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

DWAYNE RANSOM DAVIS and MELISA
DAVIS, on behalf of themselves and all others
similarly-situated,

Plaintiffs,
VS. Case No: 1:10-cv-01303-JMS-DML
COUNTRYWIDE HOME LOANS, INC.:

BANK OF AMERICA, N.A.; BAC GP, LLGC;
and BAC HOME LOANS SERVICING, LP,

Defendants.

STIPULATED PROTECTIVE ORDER

The purpose of this Order is to limit the desure and use of trade secret or other
confidential research, development, or commeinfarmation in documents, electronic files,
drawings, written discovery respses, and deposition testimony fheeties have sought or will
be seeking in this action.

This Order does not confer blanket proi@ts on all disclosures or responses to
discovery, and the protection it affords extends ¢mithe limited information or items that are
entitled under applicablegal principles to treatmeats “CONFIDENTIAL.” Information
designated by the parties"®&0ONFIDENTIAL” may be reclassied pursuant to subsequent
agreement or Court order. Alitampts by either party seekingpootect trade secrets or other
confidential research, development, or commeinfarmation must be made in good faith, and
both parties and any interested member of thdigpshall be permitted to challenge the removal

of portions of the record sougtut be shielded from the public.
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Before a party files under seal any matkitihas designated “CONFIDENTIAL,” its
counsel will perform a document-specific, good fakamination of the ntarials to be filed
under seal to ensure that thegenhthe legal and factual criteria for such treatment. Furthermore,
promptly after the filing under seal by a gaof any materials de#gnated “CONFIDENTIAL”
by another party, counsel for the designating party will perform a dattuspecific, good faith
examination of the materials filed under seansure that they meet the legal and factual
criteria for continued maintenance under sealvaifigoromptly file a reqeest with the court that
the filings be unsealed if those criteria are not met. If at any time during the pendency of an
action, material being maintained by the court under seal no longer meets the legal and factual
criteria for continued maintenance under sealabse of the passage of time or some other
development, the designating party will promptlg & request with the court that the filings be
unsealed.

IT IS, THEREFORE, ORDERED THAT:

1. The parties may designate documents, otignus thereof, and any other form of
evidence or discovery conterapéd under Federal Rules ofiCiProcedure 26 through 37 and
the S.D. Ind. L.R. that contaftrade secret or other confidial research, development, or
commercial information”’as CONFIDENTIAL information (akerein defined), subject to the
terms and restrictionsf this Order.

2. “CONFIDENTIAL” information means any fiormation which is designated as
CONFIDENTIAL by a party, whether it be a docent, information contained in a document,

information revealed during a deposition or in amtgrrogatory answer atherwise disclosed in

! See Federal Rule of Civil Procedure 26(c)(1)(G).



discovery. Information shall be designassdCONFIDENTIAL only upon the good-faith belief
that the information is proprietany nature and protectable by law.
3. The following information may not be marked as CONFIDENTIAL:
a. Material that has been submitted to a government (foreign or domestic)
without restriction;
b. Material that has been released par# to a Freedom of Information Act
request; and/or
C. Material that is in the public domain.
4. The parties may use the CONFIDENTIAdformation only for this litigation.
S.D. Ind. Local Rule 5.3 shall control the filioffdocuments that either party designates as
CONFIDENTIAL. Pursuantto L.R. 5.3, apeénding a determination of good cause by the
Court as to which portions of the record shouldéaled, the parties shall be permitted to file
documents with the Court under seal.
5. Any documents filed under seal in the Igigon will be maintained under seal for
the duration of the litigation urds otherwise ordered by the Court.
6. CONFIDENTIAL information may bénspected or reviewed only by the
following persons:
a. Counsel of record for the plaintiff atkde defendants in this litigation, any
lawyers specifically employed by them in connection \thi litigation, any
employee of such counsel assisting \titis litigation, andhe insurer of the
defendant (if applicable);

b. The following representatives of the current parties in this Litigation;



I Defendants - Matthew R. 18¥nski, Libby Yin Goodknight,
Richard Cullen, J. William Boland, Bryan A. Fratkin, and Brian E.
Pumphrey.

il. Plaintiffs — Gabriel Adam Hawgs, Irwin B. Levin, Vess Allen
Miller, Eric S. Pavlack, Richard Ehevitz, and Clifford T. Rubenstein.

C. Experts retained by or on behalfafy party to provide assistance or

testimony in connection ith this litigation.

d. The Court and its personnel.
e. Persons who authored or who are sh@s recipients of the information.
f. Court reporters, professional vendonsl aheir respective staff to whom

disclosure is reasonablgcessary for this litigatiowho have signed the Secrecy
Agreement in the form attached_as Exhibit 1
g. Prior to the disclosure of CONFHENTIAL information to any agent,
employee or expert of a Receiving Raguch individual must sign a Secrecy
Agreement in the form attached hereto as Exhibi&Xopy of the signed Secrecy
Agreement for each agent or employee of the Receiving Party must be provided
to counsel for the Producing Party priorézeipt by the empl®e or agent of the
CONFIDENTIAL information; proviled, however, a copy of Secrecy
Agreements signed by consulting expertscheot be provided to counsel for the
Producing Party.

7. If the Receiving Party objects to or disags with the designation of information

as being CONFIDENTIAL and wants to disclaseuse such information contrary to this

Protective Order, the Receiving Bashall give written notice tthe Producing Party specifically



identifying the information, the reasons why itist subject to this Protective Order, the

intended disclosure or uses to be made of the information or documents, and the alleged proper
classification. If the Producing Party does paivide a written objection within five (5)

business days of receipt of the written notieat by the Receiving Party, then such specific
information is free of the restrictions of thisoRective Order. If the pies disagree as to the

proper classification, they shall udeir best efforts to resolvedin disagreement. If they are

not able to resolve their disagreement,Reeeiving Party may appto the Court for a

determination. No unauthorizedsdiosure shall be made priorthe Court’s determination.

8. CONFIDENTIAL information may be discéed to a witness, not already allowed
access to such information under this Protective Qmd&onnection with his or her deposition.

9. This Protective Order shall not prevent a party from using any CONFIDENTIAL
information subject to this Protective Ordetral, during a hearingr the like. A party
intending to use CONFIDENTIAL information dag such hearing shall give prior written
notice, by e-mail, to all other p&s of such intended use befatech anticipated use. At the
request of the party who desigraitbe material subject to thiyotective Order, the Court may
restrict attendance at that portiohthe proceeding where said material is to be discussed as the
Court deems appropriate, including the sealing of the transcript.

10.  Any material designated CONFIDENAL and submitted by any party via a
pleading or offered into evidence at a heguror trial shall maintain its CONFIDENTIAL
designation until such time as the Court rules to the contrary.

11. A non-party producing documents, textobher materials may designate the same
as CONFIDENTIAL under this Protective Ordayr following the procedures set forth above.

Such information shall be treated by the partiesymant to this Proteste Order in the same



manner as if such information was produbgd party to this don and so designated
hereunder. Any party to this amti shall have the right to designatey documents, text or other
materials so produced by a non-party, within(ted) business days ofdémon-party’s disclosure,
as CONFIDENTIAL information under this Peattive Order, and such information shall
thereafter be treated by the pestpursuant to this Protecti@rder in the same manner as if
such information was produced by a rmarty and so designated hereunder.

12.  Inthe event of any dispute as to the prefyrof a designatiorthe party objecting
to the designation may submit the issue to the Court for review.

13.  The restrictions on the use of CONFIDENL information established by this
Protective Order are applicable only to the a§ CONFIDENTIAL information received by a
party from another party ordm a non-party. No use by arpeof its own CONFIDENTIAL
information in this litigation shabe deemed a waiver of the ca@ntiality thereof or to release
anyone bound under the Protective Order.

14.  The inadvertent or unintentional dissure by a party of CONFIDENTIAL
information without the proper designation orrkiag the time of the disclosure, shall not
constitute a waiver of a party’s claim of cmlgntiality either as to the specific information
disclosed or as to any other information relatimgreto or on the same or related subject matter,
provided that the Receiving Party is notified émat properly marked material is supplied as
provided herein. The Receiving Party shall m®tresponsible for the disclosure or other
distribution of CONFIDENTIAL irfiormation belatedly designated or marked in accordance with
this Protective Order as to such disclosurdistribution that may have occurred before the
receipt of such notification of a claim of caténtiality and properly marked material, and such

disclosure or distribution shall not be deemed to be a vialafithis Protective Order.



However, to the extent any document whictswabsequently marked as CONFIDENTIAL had
been distributed to an employee or agent efRleceiving Party prior to the designation, counsel
for the Receiving Party shall collect such docuts@md all copies theretxom the employee or
agent following the designation.

15.  Pursuant to Federal Rule of Eviden502, the inadverteor unintentional
disclosure of a communication or information protected by the attorney-client privilege or work
product protection will not operate as a waigksuch privilege oprotection. Further,
inadvertent or unintentional disclosure of prigiel or protected communications or information
in the instant litigation shall not operate as a waiver in any other federal or state court
proceeding. This provision appligsthe parties to this litigation, the parties’ representatives,
employees and agents, and counsel of recarthéoparties, including any lawyers or experts
specifically employed by them in connection with the litigation and any employees of each
counsel assisting with ghlitigation, and any isurer, if applicable.

16.  This Protective Order does not applydiscovery objections to produce, answer,
or respond on the grounds of attorney-clientif@ge or work-product privilege, and does not
preclude any party from seekingttuer relief or protective ordefeom the Court. Receipt by a
party of CONFIDENTIAL information designated accordance with this Protective Order shall
not:

a. Constitute a concession that such CODENTIAL information in fact is
or includes confidential information, or
b. Constitute agreement or admission with respect to the competency,

relevancy or materiality of arguch CONFIDENTIAL information.



17.  Neither the taking of, nor the failure tk&g any action to enforce the provisions
of this Protective Order, nor the failure tgeati to any designatioor any such action or
omission, shall constitute a waiver of any patyght to seek and obtaprotection or relief,
with respect to any claim or defense in @hision or any other action including, but not limited
to, the claim or defense that any information issarot CONFIDENTIAL, isor is not entitled to
particular protection, or embodiesdwes not embody CONFIDENTIAL information.

18.  This Protective Order shall not algade, diminish, or require contrary
performance under, any contractisgtutory, or othelegal obligation or right of any party, as
to any third party, with respetd any CONFIDENTIAL informatn. The fact that information
is designated CONFIDENTIAL shall not be coresield as evidence in what the trier of fact
considers in determining whether any informatioonasfidential, proprietgy, trade secret or the
like.

19.  Within sixty (60) days following t& conclusion of this litigation, all
CONFIDENTIAL information, except such documentsinformation that incorporate or are
incorporated into attorney work product, pleadingnd/or submissionsitiv or to the Court (a
single archival copy of which may betained in trial counsel’slés), shall be returned to the
Producing Party or destroyed, in which event t@unsel for the Receiving Party shall confirm
in writing the factof such destruction.

20.  The restrictions provided for herein #h#t terminate upon theonclusion of this
action, but shall continue unfiirther Order of this Court.

21.  This Protective Order isithhout prejudice to the right & party hereto to seek
relief from the Court, upon good cause shownirfrany of the provisions or restrictions

provided herein.



22.  This Protective Order shall bind presensubsequently addeparties to this
litigation.

23.  All persons subject to this Protecti@eder shall not didose to anyone any
information designated as CONFIDENTIAL imfoation except as permitted by this Protective
Order.

24.  Nothing in this Protective Order shalffect the right of any party to seek
additional protection against the disclosof any documents or materials.

25.  Any person may apply for relief from therms of this Protective Order should it
appeatr, in their good-faith judgment, that doeuis or information have been improperly
labeled as CONFIDENTIAL. Any party or anytémested member of the public may challenge
whether particular documents filed under steduld remain sealed; however, this provision
shall not be construed to allavon-parties to challenge desigais of discovery documents that
have not been filed under seal.

26.  Any person may apply to this Court at any time, upon proper notice, for the
modification or vacation athis Protective Order.

So ORDERED.

Dated: 03/01/2011 -
W’"MCVM&UW —

Debra McVicker Lynch
United States Magistrate Judge
Southern District of Indiana
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EXHIBIT 1
ACKNOWLEDGEMENT AND NONDISCLOSURE AGREEMENT
The undersigned has read and understands the Protective Order issued by the United
States District Court, Southern District of Indiana in the case of Davis v. Countrywide Home
Loans, Inc., et al., 1:10-cv-01303-JMS-DML. I agree that I will not disclose any
CONFIDENTIAL information received by me pursuant to the Protective Order, and I will
comply with and be bound by the terms and conditions of said Protective Order unless and until
modified by further Order of the Court. I hereby consent to the jurisdiction of the United States
District Court, Southern District of Indiana, solely for purposes of enforcing said Protective

Order.

Dated: Signature:

Printed Name:

Address:




