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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

AJMILLER,
Plaintiff,
VS. 1:10-cv-1665-JMS-TAB

ELi LiLLy & COMPANY,
Defendant.

N N N N N N N

ORDER ONMOTION FOR SUMMARY JUDGMENT

Presently pending before the Court is Defentid&i Lilly & Company’s (“Lilly”) Motion
for Summary Judgment. [Dkt. 51 Plaintiff AJ Miller alleges tht Lilly discriminated against
him on the basis of his race when it failedatward him a merit pay increase for his 2006 per-
formance. Mr. Miller also allegethat he was subjected to a llesivork environment. For the
following reasons, the Court’s grants Lilly sunmpgudgment on Plaintiff AJ Miller’'s hostile
work environment claim and denies Lilly summary judgment on Mr. Miller's disparate pay
claim.

l.
BACK GROUND?

Under established policy during the relevant time period, Lilly followed a “pay for per-
formance” philosophy. [Dkt. 51-4 at 3.] “[P]agcreases were based on, among other things,

performance relative to group and individualeaives, performance behaviors and ‘position in

1 As Mr. Miller points out in his response brigtie background section of Lilly’s brief, which is
supposed to contain the factstlre light most favorabléo non-movant MrMiller, contains ar-
gument, rhetoric, and spin that is sofpported by the @ence cited. $eedkt. 56 at 1-5 (detail-
ing Mr. Miller’s legitimate disagreements withlly’s version of the “undisputed” facts).] The
Court notes that at times, Lilly’s argumentatteee sounds more like a closing argument than a
neutral recitation of the facts. The Court remihdly that unless it can win as a matter of law
on the plaintiff's version of #h material facts, as supportbd evidence, the Court cannot and
will not award summary judgment.
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salary range’—+e., where the employee’s salary fell withthe range established by his ‘pay
group level.” [d.] The higher the employee’slagy within its range, th harder it would be to
obtain a merit increase.ld[] Merit pay increases for succegisperformance were phased out
entirely if an employeesiached 75% of the rangdd.|

Lilly hired Mr. Miller in 1999 to serve as anternational marketing manager for Elanco,
its animal health division. [Dk#1-1 at 7.] Mr. Miller was ksed in Indianapolis and did not
have any direct reports.Id[] He was classified within pay level 60 with an annual salary of
$93,000. [Dkt. 51-4 at 6.] Mr. Miller receivederit pay increases in that positiond.]

After approximately four years, Mr. Milleapplied for and received a pharmaceutical
sales position in the Gamma primary care salesidiviin Hamilton, Ohio. [Dkt. 51-1 at 8-9.]
In this position, Mr. Miller suprised sales representative®rking with primary care physi-
cians. [Dkt. 51-1 at 9.] Gregmes was Mr. Miller's manager.d[] Mr. James completed Mr.
Miller's evaluation for 2004 and wrote that

AJ started off the year with a Strong Qear#1 in portfolio rank for Gamma, then

sales results and rank dropped. The Qinaii team needs to show better sales

results in 2005. As the Cialis prodU€hampion for the MWA Gamma team, AJ

improved every quarter in his leadershiptloé team. He is a role model for the

Lilly values, consistently showing integrity and seeking excellence, while respect-

ing his people. | look forward to a greegar in 2005 from th€incinnatiDistrict.
[Dkt. 51-2 at 2.] Mr. Miller received primarilysuccessful” ratings for performance behavior,
with an “exemplary” rating for modeling the luas of the company and a “needs improvement”
rating for achieving results with peopleld.] Mr. Miller received aroverall individual perfor-
mance rating of “successful” for 2004 and was desgraligible for, and received, a merit pay
increase for 2004. [Dkts. 51-2 at 2; 51-4 at 6.]

In Mr. Miller's 2005 evaluation, Mr. James notttht Mr. Miller’s portfolio sales were

“in the middle of the rankings [and that] improvement in overall portfolio sales could improve.”
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[Dkt. 56-7 at 125.] Mr. Millerreceived “successful” ratings iall categories, including the
“achievels] results with people” category, and wasrded eligible for, and received, a merit pay
increase for 2005.1d. at 5-6; 51-4 at 6.]

As the result of a sales force realignment, Miller moved to a disict sales manager of
neuroscience position for the territory in Daytonj@in January 2006. [Dkt. 51-1 at 9.] In this
position, Mr. Miller managed a larger territcapd was supervised by Sherry Korczynskal.][

In November 2006, Ms. Korczynski informddr. Miller that she was giving him a for-
mal written warning “due to unacceptable work performance” relating to the district sales man-
ager position. [Dkt. 56-7 at 132.] The writterarning listed multiple lapses Ms. Korczynski
found with Mr. Miller’'s performane, including, among other things, 1) his failure to sufficiently
individualize the develament plans of his sales represéwmé&s to incorporate any new infor-
mation following performance assessment sessionhkjs2jailure to provide specific ways his
sales representatives could imprdlieir selling techniques; 3) his failure to sufficiently model
the Zyprexa sales message; 4) the manner inhwiechandled a situatianvolving an employee
(Sara Gribbons) in apparent violation of Lilly’'Red Book” policy; 5) hs failure to effectively
communicate with his sales team, as reporte@ byam member who Ms. Korczynski relayed
“reported that you pound your fist on their dashboahile in the car with them, thus making
them feel uncomfortable and a biervous[;]” and 6) his inabilityo connect with his team and
his controlling, micromanaging behar. [Dkt. 56-7 at 132-33.]

In Mr. Miller's 2006 performance review, M&orczynski noted that Mr. Miller's sales
performance was 98% of quota, which placed tear the bottom of the nation, which is unac-
ceptable.” [Dkt. 51-2 at 20.] MMiller received tihee “successful” ratingand four “needs im-

provement” ratings. Ifl.] Ultimately, Ms. Korczynski found MrMiller to be ineligible for a



merit pay increase for his 2006 performancéd.] [ Although Mr. Miller was ineligible for a
merit pay increase that yehe received a “competency baiwf $4,800. [Dkt. 51-4 at 17.]

In December 2006, Mr. Miller signed the aclknedgement of written warning and the
proposed action plan, addihgs belief that the criticisms difis performance “araaccurate, bi-
ased, and one sided.” [Dkt. 51-2 at 34.] Theoacplan detailed various performance expecta-
tions for Mr. Miller. [d.] Mr. Miller was warned that failure to complete the prescribed action
plan during the “probatioma period” could subject him to He next stage of the disciplinary
model, which is probation.”ld.]

In August 2007, Bridget Franz Mcintee repladéds. Korczynski as Mr. Miller's manag-
er. [Dkt. 51-5 at 2.] During #t time she also supervisedcRard Cawthorne, Geoffrey Tomb,
Lance Hamblin, and several other district sales managktg. NIs. Mcintee became aware of
Mr. Miller’s alleged performance deficiencit®m Ms. Korczynski’'s supervisor file.ld. at 3.]
Ms. Mcintee attests that severalladr early interactions with Mr. Miller “were consistent with
the deficiencies Ms. Korczynski documented is file—especially as they related to sales repre-
sentative recruitment and developmentld. [at 4.] Mr. Miller recds Ms. Mcintee as being
“very defensive [and] argumentativeght from the beginning of h¢ime as his manager. [Dkt.
51-1 at 37.]

In September 2007, Mr. Miller took medical leato have surgery on a torn labrum he
incurred on a work-related rafting trip. [Dkt.-8lat 10-11.] While havas on medical leave,
and with no expectation that meould read it, Ms. Mcintee seMr. Miller an email following
up on an in-person discussioreyhhad and acknowledging Mr. Milf's short-term goal to get
back to Indianapolis. [Dkt. 51-3 at 17.] Mdclintee evaluated Mr. Miller's performance based

on her three weeks as his supervisor and concltidgdt was “not standard for a [district sales



manager], especially one with 3 years experienckel]] [She encouraged him to “think of alter-
native options.” Id.]

When Mr. Miller returned from leave, MBicintee contacted him about the possibility of
him transferring to an executive sales represeetgosition. [Dkt. 51-5 at 5.] Ms. Mclintee
contacted Mr. Miller again the following day see whether he had further thoughts on the issue,
but Mr. Miller told Ms. Mclintee that he would hmake a career decision while under the influ-
ence of pain medication fromshsurgery. [Dkt. 51-1 at 38.Ms. Mclintee ultimately contacted
Mr. Miller about a possible transfenultiple other times, telling m that if he “didn’t step down
by a certain time in December, [he] was taking [his] chanced.”a{ 40.] Mr. Miller took addi-
tional leave in December and ultimately resigimesi employment in a letter dated January 2,
2008. [Dkt. 51-2 at 43.]

M.
STANDARD OF REVIEW

A motion for summary judgment asks thag¢ @ourt find that a i@l based on the uncon-
troverted and admissible evidence is unnecedsgcguse, as a matter of law, it would conclude
in the moving party’s favorSeeFed. R. Civ. Pro. 56. To survive a motion for summary judg-
ment, the non-moving party must set forth spectidmissible evidencehswing that there is a
material issue for trial. Fed. R. Civ. Pro. 56(Eglotex Corp. v. Catretd77 U.S. 317, 323
(1986).

As the current version of Rul6 makes clear, whether a party asserts that a fact is undis-
puted or genuinely disputed, the party must suppertisserted fact by citing to particular parts
of the record, including depositions, documentsafidavits. Fed. RCiv. Pro. 56(c)(1)(A). A
party can also support a fact by showing thatrtfagerials cited do not &blish the absence or

presence of a genuine disputetioat the adverse party canmobduce admissible evidence to
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support the fact. Fed. R. Civ. P&6(c)(1)(B). Affidavits or dearations must be made on per-
sonal knowledge, set out facts that would be adbiesan evidence, and shotat the affiant is
competent to testify on matters stated. FedCiR. Pro. 56(c)(4). Failure to properly support a
fact in opposition to a movant’s factual assertan result in the movant’s fact being considered
undisputed, and potentially tiggant of summary judgmenged. R. Civ. Pro. 56(e).

The Court need only consider the cited materials, Fed. R. Civ. Pro. 56(c)(3), and the Sev-
enth Circuit Court of Appeals bd'repeatedly assured the distradurts that they are not re-
quired to scour every inch ofdhrecord for evidence that is patially relevant to the summary
judgment motion before themJohnson v. Cambridge Indu825 F.3d 892, 898 (7th Cir. 2003).
Furthermore, reliance on the pleadings or amury statements backed by inadmissible evi-
dence is insufficient to create an issfienaterial fact on summary judgmend. at 901.

The key inquiry, then, is whether admissil@eidence exists to support a plaintiff's
claims or a defendant’s affirmaéwdefenses, not the weight or alelity of that evidence, both
of which are assessments reserved to the trier of &t Schacht v. Wis. Dep’t of Corrections
175 F.3d 497, 504 (7th Cir. 1999). And when euahggathis inquiry, theCourt must give the
non-moving party the benefit @lfll reasonable inferences from the evidence submitted and re-
solve “any doubt as to the existenaf a genuine issue for trial . against the moving party.”
Celotex 477 U.S. at 330.

1.
DIscCUSSION

Lilly argues that it is entitled to summajiydgment on Mr. Miller’'s disparate pay claim
and his hostile work environment claim. Mr. Millargues that he has peesed issues of mate-

rial fact on each of his claims thaeasufficient to defeasummary judgment.



A. Disparate Pay Claim

Lilly argues that Mr. Miller has not estallisd a prima facie case of discrimination be-
cause he has not identified a sufficiently similar comparator to show that Lilly’s failure to give
him a merit pay increase in 2006 was discriminatokdditionally, Lilly argues that even if Mr.
Miller establishes a prima facie case, he cashotv that Lilly’s proffered non-discriminatory
reason is pretext.

1. Analyzing § 1981 Claim on Summary Judgment

Mr. Miller asserts a disparate pay claparsuant to 42 U.S.C. 8§ 1981. To overcome a
§ 1981 claim on summary judgment, Mr. Miller mapgeed by either providing direct evidence
of discriminationRhodes v. Ill. Dep’t of Transp359 F.3d 498, 504 (7th Cir. 2004), or by show-
ing indirect evidence under thrirden-shifting analysis dicDonnell Douglas v. Greertl11l
U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668 (19%e Vakharia v. Swedish Covenant Hosp.
190 F.3d 799, 806 (7th Cir. 1999) (holding thaat@alyze a § 1981 claim on summary judgment,
“we employ the same framework that we use wittpeet to Title VII claim§. Mr. Miller relies
on the indirect method.

To survive summary judgment, Mr. Miller muatst establish a prima facie case of dis-
crimination. McDonnell Douglas411 U.S. at 802. Specificallile must show that (1) he was
a member of a protected class, (2) that hegadtely performed hismployment responsibili-
ties, (3) that despite adequate performance, he suffered an adverse employment action, and (4)
that he received different treatment than similarly situated persons who were not members of
the same protected clagee Boumehdi v. Plastag Holdings, L1489 F.3d 781, 790 (7th Cir.
2007) (citation omitted). If Mr. Miller can makéat showing, the burden shifts to Lilly to

come forth with a “legitimte, non-discriminatory reason” for its actiondill v. Potter, 625



F.3d 998, 1001 (7th Cir. 2010) (citation omittedd.Lilly can do so, itwill prevail unless Mr.

Miller can come forward with egtlence that the proffered non-disainatory reason is “a pre-
text for intentional discrimination.”Serednyj v. Beverly Healthcare, LL.656 F.3d 540 (7th
Cir. 2011) (citation omitted).

The similarly-situated inquiry and the pretemquiry “are not hermetically sealed off
from one another."Coleman 667 F.3d at 857-58. Specifically, tases such as this one where
the plaintiff argues that an enggker’s discipline has been handad in an uneven manner, “the
similarly-situated inquiry dovetalwith the pretext question.Coleman 667 F.3d at 858. Un-
der those circumstances, “comparator evidenoadoadouble-duty’ at both the prima facie and
pretext stages.’ld.

2. Similarly Situated Comparator

The parties do not dispute thdt. Miller is a member of grotected class or that his
failure to receive a merit pay increase for 2@@n adverse employmeaction. Instead, the
parties dispute whether Mr. Milldras proffered a similarly situed comparator and whether he
was adequately performing his employment resibiities to establish a prima facie case of
discrimination.

Although Lilly disputes that Mr. Miller waadequately performing his employment re-
sponsibilities, in a case likeithwhere the employedleges that he was stiiplined more harsh-
ly than other employees who had similar empient issues, the plaintiff “does not have to
show that [he] was meeting [his] employer’s tegate expectations in order to establish a pri-
ma facie case.Flores v. Preferred Tech. Grou82 F.3d 512, 515 (7th Cit999). Therefore,

to make a prima facie case of employmentriisoation, Mr. Miller only must show that he



received different treatment than similarly situated persons who were not members of the same
protected class.

The Seventh Circuit Court dppeals recently emphasizedati'the similarly-situated
inquiry is flexible, common-sense, and factu#tl.asks ‘essentially, are there enough common
features between the inilluals to allow a meamgful comparison?™” Coleman v. Donahge
667 F.3d 835, 841 (7th Cir. 2012). Although simyasituated employees must be “directly
comparable to the plaintiff in all material resps,” they “need not be identical in every con-
ceivable way[,]” and the Court isdbking for comparators, not clonesld. at 846 (citations
omitted). As long as distinctions between phentiff and the proposedomparator are not “so
significant that they render the comparison ditety useless,” the similarly-situated require-
ment is satisfied.ld. Whether a comparator is similarly situated is usually a question for the
fact-finder, and summary judgment is appropriatdy when “no reasonable fact-finder could
find that plaintiff [has met his] burden on the issulel’ at 847.

Typically, a plaintiff must at least show thatcomparator (1) had the same supervisor;
(2) was subject to the samamstlards; and (3) engaged in “similar conduct without such differ-
entiating or mitigating circumstances as would distinguish their conduct or the employer’s
treatment of them.”ld. (citation omitted). The Seventhr@uit cautioned, however, that these
factors are “not a ‘magic formail’ and that the “similarly-situad inquiry should not devolve
into a mechanical, one-to-one mapping between employégitation omitted).

Mr. Miller proffers multiple comparatorécluding Jennifer Cahn, Jennifer Burns, Geof-
frey Tomb, and Lance HamblirLilly does not dispute that these employees held the same posi-
tion as Mr. Miller, were also supervised bls. Korczynski during 2006, and were not members

of Mr. Miller's protected class. While the pag analyze the similarities and differences be-



tween Mr. Miller and eacbf these proffered comparators, theurt finds Mr. Miller to be simi-
larly situated to Mr. Hamblin for purposes of proving a prima facie TaBeerefore, the Court
will only address Mr. Hamblin for purposes of this analysis.

In 2006, Mr. Miller and Mr. Hamblin had the same position, the same supervisor (Ms.
Korczynski), and the same pay grade at Lilly k{ 51-2 at 20; 56-3 at 40.] Mr. Miller had var-
ious issues with his ks representatives, as describethim background section, but so did Mr.
Hamblin. In fact, Ms. Korczynski confirmed to M¥liller that the issues he had with his sales
representatives were similar to issues Mr. Hamitdid with his sales reprastatives. [Dkt. 56-7
at 23-24.]

For example, one of Mr. Hamblin's salespresentatives, Monica Gillison, contacted
multiple Lilly executives, including Ms. Korczynski’'s boss and various human resource repre-
sentatives, regarding what she perceived tarbanfair evaluation ghreceived from Mr. Ham-
blin. [Dkt. 56-3 at 53-56.] Ms. Gillison statéddat a recent discussion with Mr. Hamblin had
made her “guestion whether or not [Lilly] trulsalues diversity.” [Dkt. 56-3 at 55.] Although

she assured the representatives that she did not want to leave Lilly, Ms. Gillison concluded that

Z1In its reply, Lilly argues that the Courauld not consider Mr. Hanlih because Mr. Miller
allegedly failed to supplement his interrogatoegponses to add Mr. Hamblin as a comparator.
[Dkt. 64 at 2 n.1.] The Court reges Lilly's argumentoecause Mr. Miller sgcifically identified

Mr. Hamblin in his interrogatory responsesaa$on-black employee who [he] contend[s] Lilly
treated more favorably.[Dkt. 51-2 at 49-50.]

% The Court emphasizes that its finding that Mamblin and Mr. Miller are sufficiently similar

to preclude summary judgment n®t a finding as a matter ¢dw. The Court has only been

asked to enter summary judgment in favor ofyl.iind it finds that icannot do so for the rea-

sons stated herein. The Court reminds the parties thidbennell-Douglashurden-shifting
framework that applies on summary judgment doesappty to the jury’s determination of this

case at trial.See Gehring v. Case Corg3 F.3d 340, 343 (7th Cir. 1994). Therefore, although

the Court will address the evidence pertaining to INamblin, at trial Mr. Miller is free to pre-

sent admissible evidence regarding other employees he believes he was treated worse than be-
cause of his race. Likewise, Lilly can present evidence to distinguish Mr. Hamblin.
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she was “not sure what the future holds for me at [Lilly]” because Mr. Hamblin made it “evident
that leadership still has a laok value for diversity.” Id.]

Mr. Hamblin also had an admittedly “strained” relationship with another one of his sales
representatives, Tonya Johnsonh&in. [Dkt. 56-10 at 23.] Ms. Johnson-Gilliam asked Mr.
Hamblin to follow her in his own car on sales calls instead of riding in the same car, as was cus-
tomary. [Dkt. 56-10 at 21-23.] Others wereaag of Ms. Johnson-Gilliam’s issues with Mr.
Hamblin, which earned him the nickname “Side Car.” [Dkt. 56-10 at 23.]

Mr. Miller and Mr. Hamblin both had sales performance issudkeir distrct in 2006.

Mr. Miller finished the year a®88% of quota, which Ms. Korgnski reported was “unaccepta-
ble.” [Dkt. 51-2 at 20.] WhiléMs. Korczynski did not specdally list Mr. Hamblin’s quota per-
formance on his review, she noted that his “disstcuggled from a sales perspective.” [Dkt.
56-3 at 40.]

Ms. Korczynski gave Mr. Mier a written warning for his 2006 performance and the is-
sues he had with his sales representatijekt. 56-7 at 132-33.] However, she praised Mr.
Hamblin in his review and concluded that stas “proud of his performance in 2006.” [Dkt.
56-3 at 40.] Ultimately, Ms. Korczynski declarstt. Miller to be ineligble for a merit pay in-
crease for 2006, [dkt. 51-2 at 20], and approvedH&mblin for a merit pay increase, [dkts. 56-

3 at 40; 56-5 at 3-5].

* Lilly's argument that Ms. Korczynski was unaware of Mr. Hamblin’s issues with his sales rep-
resentatives ignores the evidenceasstrued in a light most favorable to Mr. Miller. For exam-
ple, Mr. Hamblin confirmed that his typical priet was to discuss issues regarding his sales
representatives, incluagy their yearly reviews, with Ms. Kozynski. [Dkt. 56-10 at 9-10, 24.]
And it is unclear how Ms. Korczynski could hagencluded that Mr. Miller's issues with his
representatives were similar to Mr. Hamblin’s ssuf she was unaware of Mr. Hamblin’s issues

in the first place. [Dkt. 56-7 at 23-24.]
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The Court concludes thatdte are enough common factorgvieen Mr. Miller and Mr.
Hamblin to allow for a meaningful compauis between the employees. Although Lilly down-
plays the similarities between Mr. Miller amdr. Hamblin and emphasizes the differences, it
ignores the teachings @folemanand seeks the one-to-one maygpbetween employees that the
Seventh Circuit has rejecte@67 F.3d at 847. The main diffeie between Mr. Miller and Mr.
Hamblin for the year at issuetisat Mr. Miller received a wrién warning from Ms. Korczynski,
while Mr. Hamblin received her praise for simifgerformance. BecaedMr. Miller argues that
Ms. Korczynski disciplined him and not Mr. Hahlmbbecause of Mr. Miller’s race (and various
evidentiary discrepancies taken in a light mosbfable to Mr. Miller, asdescribed in the pre-
text section below, may support thpattint), this difference is ndatal to Mr. Miller’s claim.

The Court concludes that aasonable fact-finder could firtHat Mr. Miller was treated
differently than Mr. Hamblin because of his ragken he was denied a merit pay increase for
2006. Accordingly, Mr. Miller has presented & facie case of employment discrimination

3. Pretext

Lilly argues that Mr. Miller did not receiva merit pay increase for 2006 because of his
district’s sales deficiencies, his issues with sales representatives, and the written warning he re-
ceived from Ms. Korczynski. As the Court halseady noted, however, in cases such as this
where the plaintiff argues that the employer'scgline has been handed out in an uneven man-
ner, “the similarly-situated inquiry dovetailgith the pretext questn” and “comparator evi-
dence can do ‘double-duty’ at both the prima facie and pretext staGedeman 667 F.3d at
858. Therefore, the Court’s analysis regagdthe similarities beteen Mr. Miller and Mr.
Hamblin also supports the conclusion thatydlproffered non-discriminatory reason is pre-

textual. Although the Court could stop its analysse, various exaggerations and discrepancies
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between Ms. Korczynski's assessment of Mrllévl and the evidencdurther supports the
Court’s conclusion regarding pretext.

For example, Ms. Korczynski gave Mr. IMr a written warning, in part, because
“[rlepresentatives in your distri¢ttave reported thgbu yell at them regding their performance
[and that] representatives haneported that you pound your fist tmeir dashboard while in the
car with them, thus making thefeel very uncomfortable and a bit nervous.” [Dkt. 51-2 at 30-
31.] That accusation appearsh® based on the report of onpnesentative (not multiple) who
stated that Mr. Miller “pounded hignger” (not his fist) on the ddoboard. [Dkt. 56-5 at 17.]
There is no evidence of Mr. Millgtelling at representatives.

Additionally, Mr. Miller was citel by Ms. Korczynski for focusing too much on sales re-
sults instead of on fostering leadleip behaviors. [Dkt. 51-2 at 30/He attests, however, that
before his written warning, Ms. Korczynski “constginialked about, we have to hit the numbers.
Numbers was what she talked about, numbensibeus, numbers.” [Dkt. 56-7 at 85.] This is
supported by Ms. Korczynski’'s emphasis on sales numbers in the performance reviews.

Finally, in connection with the incidentitiv Sara Gribbons where Ms. Korczynski ac-
cused Mr. Miller of violatind.illy policy by leaving Ms. Gribbonsvith the impression that she
was to contact him before the compliance depamnt with any concernabout violations of
company policy, [dkt. 51-2 at 30], Ms. Korczyngiind Lilly) ignore Mr. Miler's evidence that
the compliance department supported the notiah Ms. Gribbons may havelked to her su-

pervisor, Mr. Miller, before it, [dkt. 56-8 at 12].

® Although Lilly argues that this evidence is tesr, Mr. Miller attests @ the notes at issue

were written contemporaneously with his distas with Ms. Gribbons; therefore, they are ad-
missible on summary judgment as a present sense impression to the hearsay rule. Fed. R. Civ.
Pro. 803(d)(1).
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The Court concludes that the comparatoidence described in ¢hprevious section,
combined with the evidence of discrepan@asounding Ms. Korczynski's written warning, is
sufficient to create anssie of material fact regéing pretext. For thateason, the Court denies
Lilly’s request for summary judgment on Mr.ilMr's disparate pay claim regarding the 2006
merit pay increase.

B. Hostile Work Environment Claim

Mr. Miller claims that he was subjectedadostile work environment because his second
supervisor, Ms. Mcintee subjected him to “multiple inquir[ijes as to whether he would accept a
demotion to an Executive Sales Representatigdipo in Indianapolis.” [Dkt. 56 at 31.]

To survive summary judgment on a hostile werlvironment claim against an employer,
the employee must show: “(1) he was subjeatrtovelcome harassment; (2) the harassment was
based on his race; (3) the harassment was seveerv@sive so as to alter the conditions of the
employee’s work environment by creating a hostil@alousive situation;rad (4) there is a basis
for employer liability.” Smith v. Ne. lllinois Uniy.388 F.3d 559, 566 (7th Cir. 2004). In evalu-
ating the severity and pervasiveness of the conduct, we examine “all the circumstances, includ-
ing the frequency of the discriminatory conduts;severity; whether it is physically threatening
or humiliating, or a mere offensive utterance; ainther it unreasonably interferes with an em-
ployee’s work performanceRussell v. Bd. of Trustees of Univ. of Ill. at Chica2s@3 F.3d 336,
343 (7th Cir. 2001). To satisfy the “severe orvpsive” element, the employee must show that
the work environment was both subjectively andeotiyely offensive, such that “a reasonable
person would find hostile or abusive, and one thatvictim in fact did perceive to be so.”
Smith 388 F.3d at 566. The workplace that if@amble is one that is “hellish.Wyninger v.

New Venture Gear, Inc361 F.3d 965, 977 (7th Cir. 2004).
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The Court concludes that Mr. N&ér has failed to make a prima facie case for his hostile
work environment claim because he has not shthat his work environment was both subjec-
tively and objectively hostile. Even construedairight most favorable to Mr. Miller, the evi-
dence on which Mr. Miller bases his claim simplyows that a supervisavls. Mcintee, asked
him an unspecified number of times about the pdgsilef transfering to a position in Indian-
apolis. [Dkt. 51-1 at 39-40.] Mr. Miller would 2@ maintained his base salary in the new posi-
tion, [dkt. 51-5 at 5], and it would have fulfilled rstated desire to “get back to Indy as soon as
possible,” [dkt. 51-3 at 17]. The Court noteattMr. Miller never deched the job opportunity
presented by Ms. Mcintee, and there is no evidémathe told her to stop asking him about the
position. These allegations, eveonstrued in a light most favoratto Mr. Miller, are not close
to the type of hostile environment necessargupport a claim of this nature. Therefore, the
Court grants summary judgment in favor aflyon Mr. Miller's hogile work environment
claim.

V.
CONCLUSION

For the reasons explained herein, the C&IRANTS Lilly’'s Motion for Summary
Judgment with respect to Mr. Millertsostile work environment claim arRENIES it with re-

spect to Mr. Miller’s dispate pay claim. [Dkt. 51.]

07/30/2012

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana
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