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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

LYNN S.GOSSETT,
Paintiff,

V. Case No. 1:11-cv-00088-TWP-DKL

—_ — L e

MICHAEL J.ASTRUE,

COMMISSIONER OF THE SOCIAL )
SECURITYADMINISTRATION )

)

Defendant. )

ENTRY ON JUDICIAL REVIEW

Plaintiff, Lynn S. Gossett (“Mr. Gossett”), reggts judicial review of the decision of
Defendant Michal J. Astrue, Commissioner of the SociatuBSgy Administration (“the
Commissioner”), denying Mr. Gossett's first application for Disability Insurance Benefits
(“DIB”) and requests the Court t@mand his case to the Commisgr pursuant to sentence Six
of 42 U.S.C. 8§ 405(g). For the reasons feth below, the Commissioner’'s decision is
AFFIRMED.

. BACKGROUND

A. Procedural History

Mr. Gossett was 47 years old on March 24, 200%&mie filed his first application for
DIB under Title Il of the Sociabecurity Act, 42 U.S.C. § 423(d)e alleged a disability onset
date of February 21, 2007 due toaional impairments. (Tr. 15; @uplaint, § II, 1 3; Answer.)
Mr. Gossett's past work had been as a chemmst researcher. Follomg the denial of Mr.
Gossett’'s claim at the initial angconsideration levelthe appeared before an Administrative

Law Judge (“ALJ”) on October 6, 2009 for a haegr pursuant to his first application.
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(Complaint, § Il, 1 4; Answer.) On January 27, 2010, the Aldenied Mr. Gossett’s first
application. Id. Subsequently, while an appeal of the ALJ's decision was pending before the
Appeals Council (Dkt. 9-2, R.10Mr. Gossett filed a secongplication for DIB where the
Disability Determination Bureau approvedchuapplication on July 28, 2010 (Appendix, Ex. A,
Box # 15). On December 9, 2010etAppeals Council denied Mr. Ggett's request for review
of the ALJ’s January 28, 2010 decision upon hig fmgplication (Tr. 13), thereby rendering
such decision the Agency’sndl decision for purposes of judal review. 20 C.F.R. § 404.981.
On January 19, 2011, Mr. Gossett filed a complaitt the United States District Court for the
Southern District of Indiana alleging that puant to sentence six of 42 U.S.C. 8405(g), Dr.
Neville’s Mental Residual Functional Capacity (“RFC”) assessment was new, material evidence
that warranted a remand of the dgamn on Mr. Gossett’s first application.
B. Medical Evidence

On May 16, 2007, April Faidley, Ph.D. (“Dr. i8éey”), Mr. Gossetts psychotherapist
since October 2005, diagnosed Mr. Gossett vgémeralized anxiety disorder, adjustment
disorder of depressed mood aobsessive compulsive disordernTr. 226-28.) Dr. Faidley
indicated that Mr. Gossett’s ogtsdate was February 2007 andttMr. Gossett exhibited anxiety
most days with persistent rumination regagd upcoming events, sleep disturbance, and
decreased concentration. (Tr. 226-227.) atldition, Dr. Faidley explained that Mr. Gossett
suffered from anxiety over the previous tweryears with no periods of remission or
exacerbation, and that Mr. Gossett’'s abilitysigstain work performance while experiencing
anxiety had declined. (Tr. 228Dr. Faidley further opined thdr. Gossett’s anxty interfered
with his work performance and concentratiorh@ligh she also explained that he could attend to

“a simple work routine on a consistent basiél't. 230) (emphasis in original).



Six days following Dr. Faidligs diagnosis, state agencyiewing psychologist Joelle
Larsen, Ph.D. (“Dr. Larsen”), completed a Hugtric Review Technique form (“PRTF”) and
opined that Mr. Gossett was mildly limited in adies of daily living and social functioning and
moderately limited in his conceation, persistence, or pace. (Tr. 233-50). Furthermore, Dr.
Larsen completed a Summary Conclusions warkskivhere she explained that Mr. Gossett was
moderately limited in his ability to carry outetailed instructions; maintain attention and
concentration for extended periods; work in coation with or proxinty to others without
being distracted by them; and respond appropriatethamges in the work setting. (Tr. 233-34).
Dr. Larsen explained that MGossett was not significantly limited in the remaining sixteen of
twenty mental activities enumerated in the vebidet. (Tr. 233-34.) Finally, Dr. Larsen opined
that Mr. Gossett “retained the ability to perfor@RBTs [simple repetitive tasks]” (Tr. 235), and
in October 2007, Dr. J. Gange, Ph.Dfiraned this opinion. (Tr. 267.)

Three days following Dr. Larsen’s opinioDy. James Tandy, M.D. (“Dr. Tandy”), Mr.
Gossett's psychiatrist for twenty years, awdd a letter to a case manager for absence
management at Mr. Gossett’s former employere [Btter explained that@irrent mental status
exam showed Mr. Gossett was “tense, terse hagiuy anxious and somewhat dysphoric.” (Tr.
256-57.) Furthermore, Dr. Tandy explained tiate being off from work, Mr. Gossett worked
as a volunteer re-stackjrbooks at his local library, three times per week for two or three hours
each time, and that Mr. Gossett read and perfdronaft work at home. (Tr. 257.) Dr. Tandy
opined that Mr. Gossett had diffity maintaining focus, was frequently tense and restless, was
easily distracted, all of which ttacted from Mr. Gossett's abilityp work a full-time job. (Tr.
257.) Dr. Tandy expressed doubt as to whetherGwssett could ever ratuto full-functioning

in a traditional workplace. (Tr. 257.)



Two months following Dr. Tandy letter, Dr. Tandy authorexdsecond letter explaining
that Mr. Gossett suffered from “obsessm®rries and ruminative thoughts which impaired
[Gossett]” and that because ofchuthoughts, Mr. Gossett was radile to perform full or part-
time employment. (Tr. 252.) Dr. Tandy explairibdt he had encouraged Mr. Gossett to pursue
benefits and that Mr. Gossettas unable to deal ith chaos, high degrees of noise, sudden
changes in work task, or multiple taskgTr. 252-53.) Dr. Tandy further opined that Mr.
Gossett’s job would emotionally overwhelm hand cause a decomposition in Mr. Gossett’s
“marginal” functional state. (Tr. 253.) ThuBr. Tandy concluded thdie did not see Mr.
Gossett returning to work in the future. (Tr. 253.)

On April 7, 2010, three months followintpe ALJ's January 2010 decision on Mr.
Gossett’s first application, Mr. Gossett’s formeunsel submitted to the Appeals Council an
additional opinion from Dr. Trady dated October 2009. (Tr. 334938n Dr. Tandy’s October
2009 opinion, Dr. Tandy completed a Mental RF&€dssment form wherehe explained that
Mr. Gossett was unable to perform all but tebtwenty enumeratethental activities—the
ability to understand and remember very shad aimple instructions, and to maintain socially
appropriate behavior and adhdecebasic standards of neatnessl cleanliness. (Tr. 334-35.)
Furthermore, Dr. Tandy explained in a lettecompanying the October 2009 opinion that Mr.
Gossett was unable to perfornfudl or part-time job due tis limitations. (Tr. 337-38.)

On April 16, 2010, Mr. Gossett’'s formepunsel submitted to the Appeals Council a
letter authored by Dr. Tandy on March 29, 2010, taanths following the ALJ’s decision. (Tr.
340-43.) In the March 29, 2010 letter, Dr. Tandy akmd that Mr. Gossett was able to perform
household chores, care for his personal needs,drolunteer at his lotébrary, workout, take

singing and guitar lesions, and perform in achestra; however, Dr. Tandy opined that none of



the preceding activities demdreted functional capacity irthe workplace. (Tr. 343.)
Additionally, Dr. Tandy opined that Mr. Gosssttanxiety and OCD rumations precipitated
great difficulty in maintaining concentration dasocial functioning and that such ruminations
caused Mr. Gossett to preoccupy himself with othegsgion of him and rsulted in adecline in
work performance. (Tr. 343.) Again, Dr.idy opined that he did ndoresee Mr. Gossett
returning to full or part-time work. (Tr. 343.)

On July, 28, 2010, Disability Determination f®@au psychologist Kenneth Neville, Ph.D.
completed a Mental RFC Assessment whefenconcluded that Mr. Gossett was markedly
limited in five areas, moderately limited invea areas, and not sigméintly limited in eight
areas. Specifically, Dr. Neville opined that Mr. Gossett was markedly limited in the ability to
maintain attention and concentoat for extended pesds; the ability to work in coordination
with or proximity to others witout being distracted by them; tability to interact appropriately
with the general public; the ability to accept rastions and respond apriately to criticism
from supervisors; and the ability to respond appiately to changes ithe work setting (Dkt.
16-1 at 3-4). Dr. Neville furthhreopined that Mr. Gossettas moderately limited in the ability to
understand and remember detailestrinctions; the ability to carrgut detailed instructions; the
ability to perform activities ¥whin a schedule, maiain regular attendance, and be punctual
within customary tolerances; trability to make simple work-related decisions; the ability to
complete a normal workday and workweekhaitit interruptions fronpsychologically based
symptoms and to perform at a consistent patieowt an unreasonable number and length of rest
periods; the ability to travel innfamiliar places or use public tsportation; and the ability set
realistic goals or make plans independentlyotbfers (Dkt. 16-1 at 3-4) Finally, Dr. Neville

opined that Mr. Gossett was nsigjnificantly limited in the ability to remember locations and



work-like procedures; the ability to understand and remember very short and simple instructions;
the ability to carry out veryh®rt and simple instructions; theility to sustain an ordinary
routine without special supervisiotiie ability to ask simple questions or request assistance; the
ability to get along with coworksror peers without distractintgem or exhibiting behavioral
extremes; the ability to maintasocially appropriate behavior atmladhere to basic standards of
neatness and cleanliness; and the ability t@aware of normal hazards and take appropriate
precautions (Dkt. 16-1 at 3-4).

In the aggregate, Dr. Neville opined thktr. Gossett’'s allegations regarding his
limitations were credible, that Mr. Gossett’s attention and concentration were markedly limited,
and that Mr. Gossett’s anxiety would impair supeafigvork type social iteraction. (Dkt. 16-1
at 5.) Furthermore, Dr. Neville explained titat Tandy’s medical opinion was “consistent with
other information in file and is given controlj weight” due to the detailed nature of such
opinion and the length of the phgian-patient relationship beaen Dr. Tandy and Mr. Gossett.
(Dkt. 16-1 at 5.) On July 28, 2010, the SbcBecurity Adminigtation (“SSA”) found Mr.
Gossett to be disabled as of January 28, 20id) sabsequently approved Mr. Gossett's second
application. Said approvalas premised upon Dr. Nevillely 28, 2010 assessment. (Dkt.

16-1 at Box 15; Tr. 23.)

[I.  SENTENCE SIX REMAND

In this case, Mr. Gossett contends thateville’s Mental RFC Assessment, dated July
28, 2010, constitutes “new” and “material” evidentewarrant a remand to the Commissioner
pursuant to sentence six of 423.C. § 405(g). To merit a remapdrsuant to sentence six of 42
U.S.C. 8§ 405(g), the claimant mwdgmonstrate to the court that “there is new evidence which is

material and that there is good cause for failuned¢orporate such evidea into the record in a



prior proceeding.” 42 U.S.C. 8§ 405(@ke also Schmidt v. Barnhart, 395 F.3d 737, 741-42 (7th
Cir. 2005). Specifically, the Sentln Circuit has explained thavidence is “new” if such
evidence was “not in existence or availabletite claimant at the time of the administrative
proceeding.* Schmidt, 396 F.3d at 742 (quotingerkins, 107 F.3d at 1296). Furthermore, the
Seventh Circuit has explainedath“[n]lew evidence is ‘mateiiaif there is a ‘reasonable
probability’ that the ALJ would have reachedddferent conclusion had the evidence been
considered."Schmidt, 395 F.3d at 742see also Johnson v. Apfel, 191 F.3d 770, 776 (7th Cir.
1999). Therefore, “the evidence ‘must relatéh claimant’s condition during the relevant time
period encompassed by the disi@piapplication under review.”Johnson, 191. F.3d at 776
(quotingAnderson v. Bowen, 868 F.2d 921, 927 (7th Cir. 1989)).

. DISCUSSION

A. Analysis

1. Does the Mental RFC Assessment performed by Dr. Kenneth Neville on July
28, 2010 qualify as “material evidence” fopurposes of 42 U.S.C. § 405(g)?

Mr. Gossett argues that Dr. Neville’s Mal RFC Assessment on July 28, 2010 does

qualify as “material evidence’ psuant to 42 U.S.C. § 405(g)Specifically, Mr. Gossett’s

! In this case, the parties do not contest the fact BnaiNeville’s Mental RFC assessment qualifies as “new”
pursuant to 42 U.S.C. 8 4@f( (Dkt. 15 at 3; Dkt. 21 at 8.) BecamuDr. Neville's assessment was conducted on

July 28, 2010 (Dkt. 16-1 at 5), and because the ALJ rendered her decision upon Mr. Gossett’s Giasioappti

January 27, 2010, (Tr. 15, 23), the Court concludes thali®rille’'s assessment was “not in existence or available”

to Mr. Gossett at the time the ALJ reviewed his first applicatiSchmidt, 396 F.3d at 742. However, this is not
dispositive to the issue as to whether such evidence constitutes “new” evidence for purposes of 42 U.S.C. § 405(g).
In Perkins v. Chater, 107 F.3d 1290, 1296 (7th Cir. 1997), the Seventh Circuit concluded that although the
evaluations of a physician were not inste&nce at the time of the ALJ’s decision on Perkins’ first application, such
evaluations were based on evidence that had “long beslalz@e” and was available to Perkins at the time of the

first hearing. Id. Thus, the court concludehat the evidence iRerkinswas not “new” for purposes of 42 U.S.C. §
405(qg). Id. Here, the basis of Dr. Neville’'s Mental RFC assessment as it relates to evidence that was before the ALJ
during the first hearing remains unclear. As such, thet@®unable to determine whether Dr. Neville’'s assessment

was premised upon evidence that would have been available to Mr. Gossett at the time of the hearing before the ALJ
with respect to his first application. Based on the redbid Court has serious doubts as to whether Dr. Neville’s
assessment would qualify as “new” pursuant to 42 U.S.C. § 405(g). However, the Court will not analyze Mr.
Gossett’s claim that the assessment tihe “new” requirement inletail because Mr. Gossett has failed to establish

that the Dr. Neville’'s assessment qualifieSraaterial” pursuant ta@l2 U.S.C. § 405(g).



argument is contingent upon the following fouemmises. First, Mr. Gossett asserts that Dr.
Neville’s assessment is material because headsgnized by the SSA as a “highly qualified”
psychologist who is considered an expert in Social Security disability evaluation. (Dkt. 15 at 3.)
Second, Mr. Gossett contends that Dr. Neville’s smsent is material because he is impartial.
Id. Third, Mr. Gossett argues thBfr. Neville’'s assessment is meaal because Dr. Neville’s
opinion of Mr. Gossett's abilitieand limitations are more restricgithan the findings of the ALJ
with respect to such abilities and limitationkd. Finally, Mr. Gossett asserts that because Dr.
Neville was a State agency psychological citasit, the Commissioner is bound by his own
ruling, pursuant to Social Sedyr Ruling 96-6p, to the extentdhthe opinions of State agency
physicians and psychologists may be given wemfly to the extent #t such opinions are
supported by evidence in the record. (Dkt. 24 3t BAr. Gossett reasons that this is so because
the Commissioner approved Mr. Gossett’'s secapglication on the basis of Dr. Neville's
assessment, which suggests that Dr. Nevilssessment was supported by evidence within the
record. Id. at 2-3.

Despite Mr. Gossett’s conclusory analysis regarding the “materiality” of Dr. Neville’s
assessment, Mr. Gossett’s reliance upon theedreg theories is unequivocally misplaced, and
patently eschews the requisite standard faatéamality” under 42 U.S.C. § 405(g). As discussed
above, the Seventh Circuit Bthmidt articulated that “[n]Jew evidence is ‘material’ if there is a
‘reasonable probability’ that the ALJ would haeached a different conclusion had the evidence
been consideredSchmidt, 395 F.3d at 742. In addition, the court stated that such evidence must
relate to the claimant’s condition during the time period encompassed by the disability
application under reviewSee Johnson, 191 F.3d at 776. Finally, “maxhl recordspostdating

the hearing’ and that ‘speak only to [the apalit's] current condition, not to his condition at the



time his application was under consideration bySbeial Security Admirstration’ do not meet
the standard for new and material evidenc&limidt, 395 F.3d at 742 (quotingapusta v.
Sullivan, 900 F.2d 94, 97 (7th Cir. 1990)).

In this case, on January 27, 20 ALJ made the initial determination that Mr. Gossett
was not disabled from his alleged onset dateutjindhe date of the ALJ’s decision. (Tr. 15, 23.)
Following the ALJ's decision, on July 28, 201Dy. Neville completed the Mental RFC
assessment for Mr. Gossett where Dr. Newvdfgned that Mr. Gossett's anxiety and poor
frustration tolerance would significantly impairshability to work and to tolerate work-related
changes. (Dkt. 16-1 at 5.) Additionally, DMeville, determined that due to Mr. Gossett’s
limitations described in the assessment, he would be unable to carry out even unskilled tasks in a
competitive setting. Id. Furthermore, Dr. Neville, explaeéd that “[m]edical opinion from
[claimant’s] treating source,” referring tBr. Tandy, “is given controlling weight.” Id.
However, despite the conclusions of Dr. Nevilgeich conclusions facially do not meet the
standard for “material evidence” as explained above.

Specifically, Dr. Neville’s assessment of Mr. Gossett was completed on July 28, 2010, a
full six months after the ALJ issued hercdgon upon Mr. Gossett’§irst application. Id.
Furthermore, Dr. Neville’s assessment spealthénpresent tense with respect to Mr. Gossett’s
limitations, as determined by Dr. Neville for poses of Mr. Gossett's second application, and
does not speak to Mr. Gossett’s condition at the time his first application was under riliew.
In addition, there is nothing inehrecord to indicate that Dr. Neville’s assessment was intended
to address Mr. Gossett’s limitations and abditiat the time his first application was under
review. Therefore, because Dr. Neville’s asseent was conducted a full six months following

the ALJ’'s determination upon Mr. Gossett’s firgiplcation, and becaugbe record fails to



indicate that Dr. Neville’'s assessment doed only address Mr. Gsett's limitations and
abilities for purposes of his second applicatithere is no basis owhich to construct a
“reasonable probability” that the ALJ wouldave reached a different conclusion had the
assessment been considered.

Additionally, as explained by the Commissionalthough Dr. Neville explained that he
gave “controlling weight” to Dr. Tandy’s “medicalpinion,” Dr. Neville was not specific as to
which of Dr. Tandy’'s medical opinions he wesying upon to buttreshis own conclusions.
(Dkt. 16-1 at 5.) Although the cerd does indicate that the Aldid have before her specific
opinions authored by Dr. Tandy (Tr. 21), the redards entirety does rtandicate which of Dr.
Tandy'’s opinions Dr. Neville utilized in compleg the July 28, 2010 assessment. Thus, because
of Dr. Neville’s failure to specify which dbr. Tandy’s opinions he lied upon to buttress his
assessment of Mr. Gossett, and because the rpomriies no insight intthis matter, the Court
would be left to speculate as to the basisDo. Neville's assessment in determining whether
such assessment was premised upon evidencevdisabefore the ALJ at the time she reviewed
Mr. Gossett’s first application. The Court deelinto do so. Accordingly, the Court finds that
Dr. Neville’s opinion speaks only to Mr. Gossetligitations and abilities at the time of his
second application.

Because Dr. Neville’s analysis is so cir@anbed, it cannot logically have effected a
“reasonable probability” of a different resuh the ALJ's decision on Mr. Gossett's first
application. In addition, the cgmisuous absence of any analysiso#llusion to the established
standard for “materiality” in Mr. Gossett’s initiikief and in his reply serve not only to further
illustrate the lack of such evidence in theam, but further supports the Court’s finding.

Therefore, the Court concludes that Dr. Nelslli®lental RFC assessment, dated July 28, 2010,

10



fails to meet the long-established standard“foaterial” evidence towarrant a sentence six
remand pursuant to 42 U.S.C. § 405(Q).

2. Does Mr. Gossett have “good cause” for failing to submit Dr. Neville’s
Mental RFC assessment to the ALJ ingport of his motion on his first
application for DIB benefits?

Unlike the explicit standargropounded by the Seventh Circtor the “materiality” of

new evidence pursuant to 42 U.S.C. § 405(g), aert has not delinead such an explicit
standard under which to measure a claimafgtsod cause” pursuant to 42 U.S.C. § 405(g).
Instead, the Seventh Circuit has adopted ppraach that evaluates a multitude of factors
surrounding the claimant’s failure smbmit such evidence to the AL3ee Schmidt, 395 F.3d at
743 (concluding a claimant that failed to submeadily available edence to the ALJ and
subsequently failed to submit such evidencin¢oAppeals Counsel aftezquesting an extension

to do so may not avail himself of the proceadwpportunity for remand pursuant to 42 U.S.C. 8
405(g)); Perkins, 107 F.3d at 1296 (concluding that a lant could not avail himself of the
opportunity for remand pursuant to 42 U.S.@0%(g) where the claimant’'s “new” evidence was
entirely based on evidence that was “available” to the ALJ and where such claimant had the
opportunity to include t “new” evidence intdhe earlier record)Sears v. Bowen, 840 F.2d 394
(7th Cir. 1988) (concluding thahe claimant was entitled to remand pursuant to 42 U.S.C. §
405(g) where the “new” evidence profferdny the claimant did not exist during the
administrative proceedings and where the evidemas not obtained solely for the purpose of
establishing a disability).

In this case, Mr. Gossett contends thatlltehave “good cause” for failing to submit to

the ALJ the Mental RFC assessment performed by Dr. Neville. (Dkt. 16 at 5.) Specifically, Mr.

Gossett first contends that this is becauseNawille’s July 28, 2010 assessment did not exist

11



when the ALJ issued her January 27, 2010si@ciupon Mr. Gossett’s first application for DIB
benefits. Id.  Although this is affirmed by the record, and implicitly stipulated to by the
Commissioner, (Dkt. 21 at 9),ithdoes not end the inquiry. &lCommissioner contends that on
July 22, 2010, the Appeals Council gave Mr. Gossdtirmer counsel thirty days to send in
additional evidence for consideration by the App&abuncil, and that theris no indication in
the record that Dr. Neville’s opinion, datddly 28, 2010, was submitted to the Appeals Council
in response to such a noticgDkt. 21 at 10.) Mr. Gosdetesponds that the SSA already
possessed such information because the SSA’s Program Operations Manual System, Section DI:
12045.027(D)(2)(b) mandates that the SSA’s Offafe Appellate Operations should have
received the entire claim file from the secapplication following their notice that the second
application had been approvedDkt. 24 at 5.) FurthermoreéMr. Gossett contends that the
SSA’s Hearings, Appeals, and Litigation LaManual, Sections 1-5-3-17(1)(B) and [-5-3-
17(11N(B)(2), mandates that the Appeals Coursohsider evidence from the second claim to
determine whether there was new and material egelanthe first claim, and that the allowance
of Mr. Gossett’s second clainuggests that the SSA possessed suh and material evidence
relating to Mr. Gossett’s firgpplication. ([xt. 24 at 5-6.)

Despite the contentions of both parties, neither party pain@ny legal authority to
buttress their respective arguments. Specificahe Commissioner has failed to cite any
authority, nor is the Court aware of any authofityiding that on its own, elaimant’s failure to
submit the alleged “new” and ‘aterial” evidence to the SS&\'Appeals Council, would render
the claimant unable to demonstrate “good caysgbuant to 42 U.S.C. £05(g). In addition,
Mr. Gossett neither rebuts the il@missioner’s contention that M&ossett failed to provide the

Appeals Council with Dr. Neville’'s assessment, does Mr. Gossett cite to any authority to

12



demonstrate the excusal of his failure to prowdeh evidence. Thus, Mr. Gossett’s citations to
the SSA’s Program Operations Manual and $i8A’'s Hearings, Appeals, and Litigation Law
Manual merely demonstrate that the Appd&adsincil may have already had possession of Dr.
Neville’s assessment, and for Mr. Gossett tovfate the Appeals Council with such evidence
would be duplicative, although nothing in the recsugigests that this was the case. However,
in spite of the failure of both the Commissioner rd Gossett to cite to any legal authority to
buttress their contentions thitr. Gossett’s failure to proval the Appeals Council with Dr.
Neville’s assessment did or did not demonstratédatie or presence of “good cause,” the lack of
any such evidence to demonstrate that Mr. Godskgo does not automatically establish a lack
of “good cause.”

Although Mr. Gossett does not rebut the Cossianer’'s argument that he failed to
provide the Appeals Council with Dr. Neville’s opinion, as discussed above, Mr. Gossett
explains that his failre to do so was premised upon a egtae to duplicate @ence which the
Appeals Council allegedly should have possessed. In a recent Southenot @fiébdiana case,
the court concluded, “[tihe good cause requiremenindicative of congrssional intent to
prevent bad faith manipulation tdie administrative procesdJuncan v. Astrue, 1:09-cv-0183-
SEB-TAB, 2010 U.S. Dist. LEXI3408, at *12 (S.D. Ind. 2010iting Bush v. Astrue, 571
F.Supp. 2d 866, 876 (N.D. Ill. 2008). Here, .MBossett’'s reasoning does not appear to
demonstrate bad faith on his behalf during ddeninistrative procesdut as explained above,
merely a reticence to duplicate evidence ttet Appeals Council may have possessed. In
Schmidt andPerkins, the Seventh Circudetermined that the prior alaility of the evidence to
the claimant, in conjunction with the fact thie claimant unjustifiably failed to submit the

evidence at issue inthe record at an earliédme, established a laak “good cause” on behalf
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of the respective claimants. Unlike Sohmidt andPerkins, the record reflects that Dr. Neville’s
assessment was not “readily available” to Mrs&ait until after the ALJ rendered her decision
upon Mr. Gossett’s first application. Thus, Meossett’s failure to submit Dr. Neville’s
assessment to the Appeals Council does not constitute bad faith or manipulative behavior, but
merely an imprudent exercise of judgment. lis tase, the lack of bad faith on behalf of Mr.
Gossett in failing to submit Dr. Neville’'sssessment to the Appeals Council, and the
unavailability of Dr. Neville’'s assessment Mr. Gossett at the tim¢he ALJ rendered her
decision upon Mr. Gossett’s first application difigiate the circumstances in this case from
those present iSchmidt andPerkins.

In addition, unlike inPerkins, Dr. Neville’'s assessment wasnducted at the behest of
the SSA and not at the behest of Mr. Goss@kt. 16-1 at 1-6.) Moreover, the courtRerkins
determined that the evidentiary basis for Beich’s evaluations hatlong been available,”
Perkins, 107 F.3d at 1296, thereby |&agl the court to determine @ah Dr. Reich’s evaluations
were written, in part, for the explicit guose to critique the decision of the ALd. However, as
previously discussed, the bais Dr. Neville’s assessment is unclear; leaving the Court unable
to determine whether the basis of Dr. Neville’s assessment was in existence at the time the ALJ
rendered her decision on Mr. Gossett’s firgplegation. Therefore, based upon the foregoing
distinctions, and as explained Mr. Gossett (Dkt. 24 at 4-5), this highly suggestive that the
purpose of Dr. Neville’'s assessment was not tiqoe the determination of the ALJ and to
establish the existence of a disability, but eatto perform an assessment of Mr. Gossett, on
behalf of the SSA, as an impartial expert.

Finally, the Commissiomecontends thattt the extent that [Gossett] cites Dr. Neville’s

opinion that his condition has datwated since the ALJ's decisi” (emphasis added) such a
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contention is only appropriate for Mr. Gossetiscond application and not for a sentence six
remand. (Dkt. 21 at 9.) The Commissioner’s com@nis consistent #h recent precedent
within the Seventh CircuitSee Getch v. Astrue, 539 F.3d 473, 484 (7th Cir. 2008) (explaining
that if the claimant had deleped additional impairments af the claimat's condition
worsened since his first application for benefitee claimant may submit a new application).
However, such a contention, although correct, dmg¢speak to whether Mr. Gossett had “good
cause” for failing to submit Dr. Neville’'s assessiné the ALJ during the review of his first
application for benefits. Thus, the Commissionepplication of such authority is misplaced
and does nothing to support higament that Mr. Gossett lackégiood cause” fohis failure to
submit Dr. Neville’'s assessment. Therefdle Court finds that Mr. Gossett did have “good
cause” for his failure to submit Dr. Neville’'ssessment in support of his first application for
benefits.

IV. CONCLUSION

In sum, although Mr. Gossett did possesedt) cause” for his failure to submit Dr.
Neville’s Mental Residual Functional Capacigsessment to the ALJ upon her review of Mr.
Gossett's first application, thi€ourt concludes that such assessment does not qualify as
“material” pursuant to 42 U.S.C. 8 405(g). rRbe reasons stated herein, the decision of the

Commissioner of the Soci&lecurity Administration i&\FFIRMED.

SO ORDERED. 03/23/2012

O\mﬂu Wtk lnaitk

Hon. TaﬁYa Walton Pratt, Judge
United States District Court
Southern District of Indiana
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