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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
SECURITIES ANDEXCHANGE COMMISSION,

Plaintiff,

TIMOTHY S.DURHAM, JAMES F. COCHRAN, and
Rick D. SNOw,

)
)
)
)
VS. ) No. 1:11ev-00370JMS TAB
)
)
)
)
Defendants )
ORDER

In March 2011the Securities and Exchange Commission (BEC) initiated this case
against Defendant Timothy Durham and othalteging securities fraud. Hiling No. 1] On
October 31, 2017, Mr. Durham filed a Motion to Recuse the Honorable Jane Mgtgraom,
[Filing No. 93, which requests that | recuse myself “from any and all matters pertaining to the
above referenced matter for the appearance of bias and actual biasoath set@Ground 6 of
Durham’s previously filed 2255 Motion to vacate his criminal conviction and sentense 0a

1:17-03590ims-dml) and accompanying Motion to Recuse Mag8tiason (Docket No. 8).”

[Filing No. 92 at 1] After randomly reassigning the Motion to Recuse and consideringtiieds

of the District Judge to whom theation was referd, the Court now rules on the motion as
discussed below.

l.
RELEVANT BACKGROUND

In his motion, Mr. Durham argues that “[t]he business and political life of [Mr.h&nr
and MagnusStinson havéntersected in very negative ways over the past several decadésg [

No. 8in United States of America v. Timothy S. Durham 7cv-03590RLM-DML (the“2255
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Proceedind at 2.] He spendthirty-seven pages discussing various friends or acquaintances of
the undersigned, and concludes that these relationships show that | am “actuatlyagiais st
him,” and that my “unsupported comments at trial and sentencing, [my] ruling in the SEC
compaion case and [my] rulings to try and force [Mr.] Durham to accept an admittedlicteohf
attorney[ ] at resentencing, would lead any rational observer to belieJeadhdtand[have]been
actually biased against [Mr.] Durham.”Fi[ing No. 8 in the 2255 Proceeding at 36.] The
undersigned addressed some of the points in Mr. Durham’s motion in a November 29, 2017 Order
and, following guidance from the Seventh Circuit Court of Appeals, directed the €taridomly
reassign the motion to another District Juddélifg No. 95]

The motion was reassigned to Judge Tanya Walton Pratt, who subsefpend/yamong
other thingsthat: “[Mr.] Durham provides very few specific, concrete examples of comments or
rulings from Judge Magnustinson, and none of the examples provided show a personal

resentment ofMr.] Durham, hispolitical affiliations, his business accomplishments, or his

wedthy lifestyle.” [Filing No. 98 at § Judge Pratt concluded that “there is a lack of evidence to
show any actual bias on the part of Judge Mag@tirsson towardMr.] Durham,” but found that
“the question of whether there may be an appearance of bias should be resolved by Jodge Mag

Stinson in order to determine the outcome of the pending Motion to Recusegili.ny No. 98 at

9.] The Court now considers the remaining isetigghether Mr. Durham has demonstrated an
appearance of bias such that the Motion to Recuse should be granted.

.
APPLICABLE LAW

28 U.S.C. § 455(gprovides that “[a]ny justice, judge, or magistrate judge of the United
States shall disqualify [herself] in any proceeding in which [her] impaytilight reasonably be

guestioned.” The Seventh Circuit Court of Appeals has instructed that “[ijn emgludtether a
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judge’s impartiality might reasonably be questioned, our inquiry is ‘from thepeetive of a
reasonable observer who is informed of all the surrounding &tscircumstances.”In re
SherwinWilliams Co, 607 F.3d 474, 477 (7th Cir. 201@mphasis omitted) (quotirgheney v.
United States Dist. Courb41 U.S. 913, 924 (2004) Further, “[tlhat an unreasonable person,
focusing on only oa aspect of the story, might perceive a risk of bias is irrelevante Sherwin
Williams Co, 607 F.3d at 47.7Rather:
[b]ecause some people see goblins behind every tree, a subjective approach would
approximate automatic disqualification. A reasonable observer is unconcerned
about trivial risks; there is always some risk, a probability exceeding 0.0001%, that
a judee will disregard the merits. Trivial risks are endemic, and if they were Bnoug
to require disqualification we would have a system of preemptory strikes ane judge
shopping, which itself would imperil the perceived ability of the judicial system to
decidecases without regard to persons. A thoughtful observer understands that
putting disqualification in the hands of a party, whose real fear may be that the
judge will apply rather than disregard the law, could introduce a bias into
adjudication. Thus theearch is for a risk substantially odttbe ordinary.
Matter of Mason916 F.2d 384, 386 (7th Cir. 199@mphasis oitted).

1.
DISCUSSION

In her December 14, 2017 Order, Judge Pratt found that the circumstances discussed in Mr
Durham’s Motion to Recuse did not show any actual bias, but left open the issue of wiesthe
created an appearance of biasilifig No. 98] Mr. Durham also argues in his Motion to Recuse
that recusal of the undersigned is required under the Due Process Clause of the éitimant
to the United States Constitutidiiling No. 8in the 2255 Proceeding at-34], and the Court
will address that argument belas well

A. Appearance of Bias

In his Motion to Recuse, Mr. Durham argues that the undersigned’s akefisendslips

with his political foeswith individualswhose business Mr. Durham purswsedpart of a tistile
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takeover, and with others who were “openly hostile” toward Mr. Durhaateran appearance of
bias. BeeFiling No. 8in the 2255 Proceedingt 24 (Mr. Durham arguing that “[i]t seems that
every associate of Magm&inson’s is not only prejudiced againdir.] Durham, but they are
openly hostile toward him. In fact, if Magn@inson is not biased or prejudiced agajivit]
Durham, she is the only one in her circle who is not”).] Mr. Durham concludes lp@that
“[tIhere is no doubt that a dispassionate reasonable person armed with all tleetswE[Mr.]
Durham’s significant involvement in the Republican Party and his long and strendious ef
against the Bayh regime afRobert] Wagner and also knowing that every step of Magnus
Stinson’s professional life has been made available because of her devotion agddogatt
menbership in the Bayh team, would obviously conclude that there was an unmistakable
appearance of bias.’Filing No. 8in the 2255 Proceeding at 36.]

After Judge Pratt issued her opinion findihgt there was no actual bias, the SEC filed a
response to Mr. Durham’s Motion to Recusgecifically addressing Mr. Durham’s claim of the
appearance of biasFi[ing No. 100] The SEC argusethat “speculative allegations regarding the

impact of a Judge’s friendships do not create even the appearance of biasy’No. 100 at J

The SEC notes that the undersigned acknowledged personal friendships with the irsdMidual
Durham discusses in his motion, but explained that she had no knowledge that Mr. Durham had
conflicts with those individuals, and that Judge Pratt concluded that Mr. Durham had eotqates

any evidege to suggest otherwise.Filing No. 100 at 4 The SEC also argues that the

undersigned’s comments at Mr. Durham'’s trial do not create the appearance nbtumgsthat
Judge Prattfound that Mr. Durham presented “very few specific examples,” and that the
undersigned’s responses during trial were proper and did not show an appearanaar @ichies

bias. Filing No. 100 at § The SEC asserts that Judge Pratt found that the undersigned’s
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comments relating to Mr. Durham’s politics, business life, and wealth didghoat personal
resentment toward Mr. Durham, and argues that the comments do not show an appearance of bias

either. [Filing No. 100 at 5.] The SEC also argues that Mr. Durham haspresented any

evidence that the undersigned had any input into his representation in his ccasmalfiling

No. 100 at § Finally, the SEC argues that “on the two most significant decisions impdaéing t
course of this civil matter, the Court has ruledMr.] Durham’s favor, including agreeing to
stay the case pending all appeals in his criminal case (over the SECtoabjand finding for
Mr. Durham on the only contested issue in the SEC’s Motion for Summary Judgoadritlation

of disgorgement. Hiling No. 100 at 6/.] The SEC asserts that it does not make sense for the

undersigned to recuse herself “when the most significant decision regéndimgse has been
made, and all that remains with respto the claimsgainst{Mr.] Durham is to determine the

proper calculation of disgorgement....Filing No. 100 at 7

Mr. Durham’s appearance of bias argument is based on threenstemces: (1) the
undersigned’s personal friendships; (2) the undersigned’s comments at his|driadinand (3)
the undersigned’s involvement (or lack thereof, as discussed below) in his repi@asettats
criminal trial. The Court addresses eathumstance in turn.

1. Personal Friendships

In the November 29, 2017 Orderassigning Mr. Durham’s Motion to Recuse to another
District Judge, the undersigned acknowledged friendships with many of the indivicicaisseid
in Mr. Durham’s motion, but denied that those friendships caused any bias against MmDwur

either his criminal proceeding or in this caseilifig No. 95 at 34.] The undersigned provided

detaik regarding those relationships in the November 29, 2017 Order, and will not do so again

here.[SeeFiling No. 95 at 34.] Judge Pratt considered Mr. Durham’s arguments and the
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information providedin the November 29, 2017 Ordeaand found that there was a “lack of
evidence to support a finding of actual bias held by Judge M&ggmson againgMr.] Durham.”

[Filing No. 98 at 7

The Court finds that there also is not an appearance of bias based on the undersigned’s
personal friendships. The Seventh Circuit has noted:

Reasonable, welhformed observers of the federal judiciary understand that judges

with political friends or suppters regularly cast partisan interests aside and resolve

cases on the facts and law. Judges with tenure need not toady, and don't....Tenure

of office, coupled with the resolve that comes naturally to those with independent

standing in the community, haved a ‘political’ judiciary in the United States to

be more assertive in securing legal rights against the political branches than is th

politically neutral, civil service judiciary in continental Europe. A cgeble,

informed observer takes account of this history when deciding whether political

connections call into question the judge’s ability to render an impartial decision.

Matter of Mason916 F.2d 384, 386 (7th Cir. 199@ge alsdJ.S. v. Kehlbeck766 F.Supp. 707,
711 (S.D. Ind. 290)(“As a professional, a judge is presumed to be capable of distinguishing [her]
personal life from [her] professional obligations”).

Mr. Durham’s Motion to Recuse is based on his claim that a reasonable observer would
find an appearance of bias because the undersigned has friendships with individuds. who
Durham views as his political enemies. But Mr. Durham ignores the portion datigasd that
provides that a reasonable observer is “informed of all the surrounding factscamnastances.”

In re SherwiAWilliams Co, 607 F.3d at 47.7The fcts and circumstances here are that, while the
undersigned had friendships with many of the individuals Mr. Durham discusses in laa Mot
Recuse, | had no knowledge of personal or political animosity between those individLibds. a

Durham nor of any action Mr. Durham may have taken to politically or professiamilyse

those individuals. $eeFiling No. 95 at 24.] A reasonable observer armed with knowledge of the

surrounding facts and circumstances would be left with simply the fact of fnipsdsetween the
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undersigned and the individuals Mr. Durham discusses in his motion. These friemdships
create an appearance of bi&eeKehlbeck 766 F.Supp. at 71€A judge must have neighbors,
friends, and acquaintances, business and social relations, and be a part of [handday
generation.... [T]he ordinary results of such associations and the impre$s&ygrsdate in the
mind of the judge are not the personal bias or prejudice to which the reaiaté sefers”)
(quotingPennsylvania v. Local Union 542, Int’l Union of Operating Engine®88 F.Supp. 155,
157 (E.D. Pa. 1973}

Finally, the Court notes that if such an allegedly obvious bias was anticipated by Mr.
Durham, it would seem prudent to have sought recusal immediately, rather tlzde thig case
for over six years (including obtaining a summary judgment ruling) prioee&isy recusal. A
court “should exercise care in determining whether recusal is necessary, Bspelcal
proceedings already are underwayre United States572 F.3d 301, 308 (7th Cir. 200%ee
also In re Nat'l Union Fire Ins. Coof Pittsburgh, P3.839 F.2d 1226, 1229 (7th Cir. 1988)
(“Judges have an obligation to litigants and their colleagues not to remove themselves
needlessly,...because a change of umpire inguidest may require a great deal of work to be

redone...and facilitate judge-shoppingrit@rnal citation omitted)).

1 Mr. Durham relies upoMatter of Masorin arguing that the undersigned’s personal friendships
require recusal, quoting tiasonCourt’s statement that “[i]f Judge Tinder were a close friend of
Mayor Hudnut or Clerk Mowery, we would have a more difficult problentilifg No. 8in the
2255 Proceeding at 18 (citingatter of Mason916 F.2d at 397] Matter of Masonnvolved a
challenge under the Voting Rights Act to precinct boundaries in Marion Condignh, a county
in which both Mayor Hudnut and Clerk Mowery held office. Here, the individuals with whom
Mr. Durham alleges the undersigned has friendships which require recusal had no iamblvem
whatsoever in Mr. Durham’s criminal @&as
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2. Comments at Trial
Mr. Durham only discusses thadersigned’s comments durihg criminal trial in arguing
that the undersigned has an actual bias against him, but the Court will discuss riientom
connection with his appearance of bias argument out of an abundance of chudiga.Pratt has
already found that the comment related to a question from the jury was “proper” daddard
response,and did not “exhibit an appearance of bias or actualhgsby Judg®lagnus-Stinson

against [Mr.] Durham.” Filing No. 98 at §

The remaining commentdr. Durham alludes to in his motion, made by the undersigned
at Mr. Durham’s sentencingJso did no create an appearance of bias. It is agettled that the
types of comments Mr. Durham citestonade in connection with his sentencingannot form
the basis of an appearance of bi&ee, e.g.Liteky v. U.S.510 U.S. 540, 5561 (1994)(“The
judge who presides at a trial may, upon completion of the evidence, be exbe#iduigposed
towards the defendant..But the judge is not thereby recusable for bias or prejudice, since [her]
knowledge and the opinion it produced were properly and necessarily acquired in the ciwgrse of
proceedings, and are indeed sometimes (as in a bench trial) necessary tbaoofphe judge’s
task”), see alsdJ.S. v. Diekempei604 F.3d 345, 352 (7th Cir. 201(udge’s statement during
sentencing that defendant was “manipulative, narcissistic, and twisted"awa#iéctionof the
facts before the district court” and “further served to explain why the judgesid the sentence
that he did”);Tezak v. United State256 F.3d 702, 718 (7th Cir. 200(A judge’s expressions
of ‘impatience, dissatisfaction, annoyance, and even anger, that are within the bbwid
imperfect men and women, even after having been confirmed as federal judgest sufficient

to demonstrate bias or prejudice”) (quotlngeky, 510 U.S. at 555-56
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Further,given that Mr. Durham has not identifiedny knowledge the undersigned may
have gained outside of the judicial proceedings (other than his allegationsnggantdal bias,
which Judge Pratt rejected), statements made during the criminal proceethiegsentencing do
not createxn appearance of biaSeeU.S. v Troxd| 887 F.2d 830, 834 (7th Cir. 19@pmments
made by judge while announcing sentencing in another case that defendant adesmév
Cocaine” and “is not a nice person” didt require recusal where theid na “reflect bias or
prejudice based on knowledge gained outside the judicial proceedings”). The undersigned’s
comments in responding to the jury’s question and during Mr. Durham’s sentencing do teot crea
an appearance of bias for a reasonable observer, informed of the surrounding facts and
circumstances.

3. Mr. Durham’s Representation

Mr. Durham argues in his motieragain, only in connection with his arguments related to
actual bias-that the undersigned somehow orchestrated Mr. Durham’s legal representatgon in hi
criminal case to his detrimentZi[ing No. 8in the2255 Proceeding at 134.] Judge Pratt credited
the undersigned’s statement that | did not have any input into Mr. Durham’s reptiesein his
criminal caseother than to permit the withdrawal of counsel who stated they had a conflict with
Mr. Durhamor with whom Mr. Durham perceived a confliahd found thamo actual bias existed.

[Filing No. 98 at 67.] A reasonable observer, armed with this information, would not find an

apparance of bias based solely on a friendship between the undersigned and thee @riaif
Public Defender andiana Federal Community Defenders, Inc.
In sum, the Court finds that the circumstances discussed by Mr. Durham in his Motion t

Recuse do notreate an appearance of bias warranting the undersigned’s recusal.
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B. Due Process Argument

Mr. Durham also argues in his Motion to Recuse that the undersigned’s failurege rec
herself would be a violation of the Due Process Clause because “[t]here iddifthle that the
‘averagejudgé in the same position is not likely to be ‘neutral’ in matters involving [him].”
[Filing No. 8in the 2255 Proceeding at 31.]

The Due Process Clausguaranteesan absence of actual bias the part of a judge.”
Williams v. Pennsylvanja36 S.Ct1899, 1905 (2016{quotingin re Murchison 349 U.S. 133,
136 (1955). In order to determine whether a due process violation has occurred finduneato
recuse, “[tlhe Court asks not whether a judge harbors an actual, subjective biastelaalt ins
whether, as an objective matter, ‘the average judge in [her] position is “likehe neutral, or
whether there is an unconstitutional ‘potential beas.” Williams, 136 S.Ct. at 190fquoting
Capertonv. A.T. Massey Coal Co., In&56 U.S. 868, 881 (2009) The Seventh Circuit Court of
Appeals has focused on whether there is a high probatifilggtual bias Suh v. Piercg630 F.3d
685, 691 (7th Cir. 2011('While disqualification is required based on an ‘appearance of bias’
where there is a high risk of actual bias, without that risk disqualificatioot isecessary’)Due
process rights are violated where a judge “has prejudged the facts or theeofdbm dispute
before her.”Franklin v. McCaughtry398 F.3d 955, 962 (7th Cir. 200%jowever, “most matters
relating to judicial disqualification d[o] not rise to a constitutional léveEuh 630 F.3d at 691
(quotingFTC v. Cement Institut@33 U.S. 683, 702 (1948)

Here, Judg®ratt found that Mr. Durham hast shown any actual bias on the parthaf t

undersigned. Hiling No. 98] Morever, the undersigned has found that there is not an appearance
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https://www.westlaw.com/Document/I1db127c4885411d9ac45f46c5ea084a3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_962
https://www.westlaw.com/Document/I1cb13d4c232311e088699d6fd571daba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_691
https://www.westlaw.com/Document/I1d279b709c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_702
https://ecf.insd.uscourts.gov/doc1/07316324164

of bias from the circumstances Mr. Durham discusses in his nfottmtordingly,there is not a
high risk of actual bias such that recusal is necessary under the Due Process Claus

V.
CONCLUSION

For the foregoing reasons, the Court finds that the circumstances Mr. Dprésemts in
his Motion to Recuse do not demonstrate an appearance of bias and that Mr. Durham’s dsie proce
rights have not been violated, and will not be violated, by the undersigned contmpiresgide
over this matter. Based omese findings, and on Judge Pratt’s finding that Mr. Durham has not

demonstratedny actual biaghe CourtDENIES Mr. Durham’s Motion to Recuse, [92].

Date: 1/26/2018 Qmﬁ”\w m

/Hon. Jane 1\4]ag<ru>s-8tinson, Chief Judge
'United States District Court
Southern District of Indiana

2 The Court also notes that, as the SEC points out, it has found in favor of Mr. Durham on the two
most significant issues raised in this litigatiemvhether the case should be stayed pending Mr.
Durham’s appeals in his criminal case, and on the issue of the calculation ofj€insgot.
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