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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

RUSSELLW. TURPEN
Plaintiff,
VS. 1:11-cv-00729-JMS-TAB
MICHAEL J.ASTRUE Commissioner of the

Social Security Administration,
Defendant.
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ENTRY REVIEWING THE COMMISSIONER’S DECISION

Mr. Turpen applied for Disability Insuran@enefits and Social Security Income on Oc-
tober 24, 2008. [Dkt. 13-2 at 30, R. 29.] Mr. Temfs application for benefits was denied ini-
tially and on reconsideration. K2 13-2 at 14, R. 13.] Mr. Turpen then filed a request for hear-
ing with an Administrative LawJudge. [Dkt. 13-2 at 14, R.3.] Administrative Law Judge
(“ALJ") Ronald Jordan held a hearing on Octob@, 2010 and determined Mr. Turpen was not
disabled. [Dkt. 13-2 at 23, R. 22N\Ir. Turpen filed this action undd2 U.S.C. § 405(g), asking
the Court to review his denial of benefitier the Appeals @uncil denied review.

. RELEVANT BACKGROUND

Mr. Turpen alleges he became disabledSeptember 30, 2007, [dkt. 13-2 at 14, R. 13],
from a variety of conditions includingaranoia, anxiety and depressiad, at 40-41, R. 39-40].
Mr. Turpen alleges his mental pairments stem from childhoodld] at 48, R. 47.]

Mr. Turpen presented evidence at the Akaing showing a longitudinal history of men-
tal illness. Specifically, he psented testimony from his moth&udith Ann Turpen, that he was
diagnosed with PTSD as ailchafter major trauma. Iql. at 49, R. 48.] MrTurpen also present-
ed testimony that he was discharged fromrttigary in 1991 due to psychological problems at

the age of 19. Ifl.; dkt. 13-10 at 40, R. 618.The ALJ noted at thkearing, however, that the
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record began in 2006 when Mr. Turpen was apionately 34 years old. [Dkt. 13-2 at 50, R.
49.] At the hearing, the ALJ granted 30 additiashays to submit his military discharge records
and records of pridnospitalizations. Ifl. at 57, R. 55.]

From his impairments Mr. Turpen claimswede range of symptoms including loss of
sleep, mood swings, concentratioss, and social anxietyld] at 19, R. 18.] Because of these
symptoms, Mr. Turpen alleges fseunable to follow simple instations for prolonged periods,
misses work due to manic depressive episaa®s,cannot function arourdrge groups of peo-
ple where he often becomphysically aggressive.ld.] Mr. Turpen alleges he has been termi-
nated on numerous occasions because of these sympidmps. [

Mr. Turpen was 35 years old at the titreefiled for disability benefits.Id. at 22, R. 21.]
He has at least a high school educatiah],[and work history extending at least 17 years, [dkt.
20 at 26]. During that period, MiTurpen reports having held 4iffferent jobs. [Dkt. 13-2 at
35, R. 34.] There was a breakwwork history for a 16-month ped when Mr. Turpen was in-
carcerated for a sex offense. [Dkt. 13-2 at 50, R. 49.]

The ALJ noted that as recently as 2007, Mr. Turpen was able to maintain full time em-
ployment for approximately six months with NewMetals. [Dkt. 13-2 at 34, R. 33]. A third-
party HR report indicated Mr. Turpen workéuere without attendance problems, completed
short simple instructions, and wedk well with other colleagues.Séeid. at 20, R. 19.] Mr.
Turpen was subsequently laid off fradewco Metals due to cutbackdd.[at 34, R. 33; dkt. 13-

6 at 26, R. 186.]

Mr. Turpen’s medical history oludes records from two sourcekpsychiatric treatment.

[Dkt. 13-2 at 19-20, R. 18-19.First, Mr. Turpen patrticipated and successfully completed man-

datory sex offender group therapy after a 2003 sex offense convidiilh.Sgecond, Mr. Turpen



was treated at the Center for Mental Health (“CMid 2009 where he attended a total of seven
outpatient group therapy sessidios depression and anxiety. kD 13-9 at 3, R. 490.] Mr.
Turpen was discharged for cause from CMkerak disagreement with a CMH doctor who re-
fused to change Mr. Turpen’s medicationd. fat 2, R. 489.] Th&€MH termination summary
assigned Mr. Turpen a GAF score of 45 and lisbed diagnoses, including Posttraumatic Stress
Disorder, Pedophilia, Dysthymic Disorder, and Alcohol Dependendeat[3, R. 490.]
. STANDARD OF REVIEW

The Court’s role in this action is limited émsuring that the ALJ applied the correct legal

standards and that substantial evidence exists for the ALJ’'s decBawnett v. Barnhart381

F.3d 664, 668 (7th Cir. 2004) (citation omitted)For the purposes of judicial review,

“[s]ubstantial evidence is sueklevant evidence as a reasonable mind might accept as adequate

to support a conclusion.ld. (quotation omitted). BecauseetiALJ “is in the best position to
determine the credibility of witnessetraft v. Astrue 539 F.3d 668, 678 (7t@ir. 2008), this
Court must afford the ALJs credibility deterration “considerable deference,” overturning it
only if it is “patently wrong.” Prochaska v. Barnhard54 F.3d 731, 738 (7th Cir. 2006) (quota-
tions omitted). If the ALJ comitted no legal error and substantial evidence exists to support the
ALJs decision, the Court must affirm the deniabehefits. Otherwise ¢hCourt will remand the
matter back to the Social Security Administrationfurther consideration; only in rare cases can
the Court actually order asward of benefits Briscoe v. Barnhart425 F.3d 345, 355 (7th Cir.
2005).

To evaluate a disability claim, an Abdust use the following five-step inquiry:

[is] the claimant ... currently employed,) (Rloes] the claimant haJve] a severe

impairment, (3) [is] the claimant's impaent ... one that the Commissioner con-
siders conclusively disabling, (4) if tiiaimant does not have a conclusively dis-



abling impairment, ... can [he] perform RH[sast relevant work, and (5) is the
claimant ... capable of performing any work in the national economy|[?]

Dixon v. Massanari270 F.3d 1171, 1176 (7th Cir. 2001) (civas omitted). After step three,
but before step four, the ALJ must deterenia claimant’s ResiduaFunctional Capacity
(“REC"), which represents the claimant's physiead mental abilities considering all of the
claimant's impairments. The ALJ uses the RFGtep four to determine whether the claimant
can perform his own past relevant work and if abstep five to deterime whether the claimant
can perform other wé&r 20 C.F.R. § 416.920(e).
[ll.  THE ALJ'S DECISION

The ALJ concluded that Mr. Turpen was rthsabled after making several findings.
[Dkt. 13-2 at 23, R. 22.] At step 1, the ALJ fouh@t Mr. Turpen had not engaged in substantial
gainful work since the alleged start of his disabilitid. pt 16, R. 15.] Astep 2, the ALJ deter-
mined that Mr. Turpen suffered from two severe impairnedepression and anxiety. Id] at
16, R. 15.] At step 3, the ALJ determined thaspairments, either singly or in combination
were not conclusively disablingecause Mr. Turpen’s impairmenivere not medically equal to
the criteria of 12.04 and 12.06 listinggld. at 17, R. 16.]

At step 4, the ALJ applied the RFC analysis to determine where Mr. Turpen was capable

of working. [d. at 18, R. 17.] The ALJ found Mr. Turp was able to do the full range of

! An impairment is “severe” within the meaninfjthe regulations if it significantly limits an
individual's ability to peform basic work activitiesSee20 C.F.R. 8§ 404.1520(c); 20 C.F.R.
8416.920(c).

? Listing 12.04 (Affective Disorders) and 12.06 (Anxiety Related Disorders) specify the crite-
rion on which, if present, the Social Securityn@uissioner will find an impairment to be pre-
sumptively disabling. To be presumptively disadp, the impairment must result in a) at least
one persistent symptom and b) fésu at least two of the followig: restrictions in daily living,
social functioning, concentration, orpesated episodes of decompensati®@ee20 C.F.R. Pt.
404, Subpt. P, App. 1.



exertional worR but because of his depression and efiyxiwvas limited to work involving simple
and repetitive tasks in a mild to moderately sfreésgork environment. [Dkt. 13-2 at 18, R. 17.]
The ALJ further explained that Mr. Turpen shobbze minimal contact with the public and only
superficial contact wih co-workers. If. at 18, R. 17.] Based on these findings and the testimo-
ny of the Vocational Expert (“VB, the ALJ concluded Mr. Turpen was capable of performing
his previous work aa metal sorter and furniture moved. at 21, R. 20.]

Finally at step five, considering Mr. Turperdge, education, work experience, RFC, and
the testimony of the VE, the ALJ determined fjodts existed in the national economy that Mr.
Turpen could do, including laundry bundler, packer, and apparel sddeat 2, R. 21.]Based
on these findings, the ALJ concluded Mr. Turpen was not disapledat 23, R. 22.]

IV. DISCUSSION

As a global issue, Mr. Turpen argues that &LJ’'s denial of berfés was not based on
substantial evidence as required by law. At Steplr. Turpen argues that the ALJ did not con-
sider all applicable listed impairments. At S$tepand 5, Mr. Turpen camnds that the ALJ used
a faulty RFC. Those argument® says, entitle him to a reversald award of benefits, rather
than a mere remand.

A. Substantial Evidence Challenge

Mr. Turpen argues the ALJ’s decision was not based on substantial evidence for two rea-
sons. First, he says the Afalled to examine all the evidence that was included in the record—
specifically, military discharge medical recordsowing the presence of persistent and severe

mental disorders[Dkt. 20 at 17.] Second, he complains that the ALJ failed to fully develop the

3 Exertional capacity addresses individual’s limitations mad restrictions of physical
strength.See1996 SSR LEXIS 5 (SSR 1996).
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record by failing to order a new consultative exaefiore concluding Mr. Turpen was not enti-
tled to benefits. [Dkt. 20 at 18.]
1. Military Discharge Medical Records

Mr. Turpen contends that ti#d_J’s decision was ndbased on substantial evidence as re-
quired by law because the ALJ failed to examindence in the recordDkt. 20 at 15.] Specif-
ically, Mr. Turpen argues the ALJ denied betsetvithout first revieving military medical dis-
charge records. At the ALJ hearing Mr. Tur@esked for and was grant80 days to submit the
records for the ALJ's considerati. [Dkt. 13-2 at 57, R. 56.] MiTurpen asserts that those rec-
ords were submitted on time, as evidenced ley thvailability to the Appeals Council shortly
after the ALJ’s denial of benefits[Dkt. 20 at 16.] Yet, Mr. Tigpen argues these records were
not discussed in the ALJ’s denial letter or otheewrscluded in the list of exhibits that the ALJ
reviewed. [d.] Mr. Turpen argues this failure of the ALJ to consider and address the military
records violates the rule that an ALJ must adersall evidence in theecord and sufficiently
discuss it to permijudicial review. See Diaz v. Chateb5 F.3d 300, 307 (7th Cir. 1995) (“An
ALJ may not select and discuss yithat evidence that favors hiitimate conclusion, but must
articulate, at some minimum ldyénis analysis of the evidende allow the appellate court to
trace the path of his reasoning. An ALJ’s failurectmsider an entire line of evidence falls be-
low the minimal level of articuladn required.” (citations omitted)).

The Commissioner argues in response that there is no evidence the military records were
properly entered into the recbr In fact, the Commissioner pasnbut that thdax showing sub-
mission of those discharge records was senfanuary 26, 2011, 15 days after the ALJ’s deci-
sion. [Dkt. 28 at 4; dkt 13-10 at 38, R. 616The Commissioner arguélsat if those records

were not in the record, thiSourt cannot reverse an ALJ'gasion based on evidence that was



not in front of the ALJ.See Eads v. Secretary of Dept. of Health and Human Ser9R&4$-.2d

815, 817 (7th Cir. 1993) (“The correctness of [&ig)’'s] decision deperglon the evidence that

was before him.” (citations omitted)). In theéeahative, the Commissioner also argues even if
they were in the record, the ALJ had no obligatio review the records because they were cre-
ated when Mr. Turpen was 19 yeaid, several years before Mr.rpan claims he became disa-
bled. [Dkt. 28 at 5.] The Commissioner contends that because of this, the military records are
not relevant, and the ALJ did not have to address theee Wilder v. Apfel,53 F.3d 799, 804

(7th Cir. 2004).

The Court finds that an issue of fact exa$sto whether Mr. Turpen submitted his mili-
tary records within the thirty days provided by tALJ and thus as to wther those records are
properly within the administrativeecord. On the one hand, thelyoreference to them in the
record is a fax dated January 2011|lIwetside the thity-day period. $eedkt. 13-10 at 36, R.
614.] And the ALJ never referenced the recondthe decision denying benefits, nor included
them in the list of exhibits. Jeedkt. 13-2 at 14-27, R. 13-26.] But on the other hand, Mr.
Turpen’s appeal to the Appedl®uncil clearly contends that he timely submitted them and ob-
jects to the ALJ’s failure to dises them. [Dkt. 13-2 at 8, R. 7.] KMeas also able to attach them
to his appeal, suggesting that he had the rechathdy and bolstering the inference that he had
them previously and thus would have submitted them.

The Commissioner has never decided (whetimeugh the ALJ, the Appeals Council, or
otherwise) whether Mr. Turpen’s submission o tiecords was timely. This Court sits to re-
view the decisions of the Commissioner, ttmake independent factual findingSeeSchmidt
v. Apfe] 201 F.3d 970, 972 (7th Cir. 200@xplaining the appellate court on review is limited to

determining whether correct legal standard agglied and whether factual findings are support-



ed by substantial evidence). It is not cleathi® Court whether the ALJ did not discuss the med-
ical records because he found them untimely, lsche found them unpersuasive, or because he
simply failed to review them. The Cdumay not guess as to the ALJ’s reasoBiee Williams v.
Bowen 664 F. Supp. 1200, 1207 (N.D. lll. 1987) (“No court should be forced to engage in
speculation as to the reasonsdarALJ’s decision. If the decan on its face deenot adequate-

ly explain how a conclusion was reached, thahalis grounds for a remand.” (citations omit-
ted)).

The Court cannot find the error harmless,aithThe ALJ thought #hrecords potentially
probative enough of the issues undensideration to allow Mr. Tpen additional time to obtain
them. Furthermore, the records do provide timanal context for Mr. Turpen’s mental condi-
tions, which is relevantSee20 C.F.R.8§ 404.1512(d). Thus theu€t cannot find that, assuming
they were timely but overlookedp reasonable ALJ could haweached a different decision on
the record, as would be requirediabel the omission harmles€f. Allord v. Barnhart455 F.3d
818, 821 (7th Cir. 2006) (explaining harmless errahancontext of credibily determinations).

A remand is, therefore, required for then@uissioner to decide whether Mr. Turpen
submitted the military records on time. If soe tBommissioner must consider them. If Mr.
Turpen did not do so, the Commissioner need ansider them, for a failure to examine matter

not within the admirstrative record is no grounds for reversee Eads983 F.2d at 817.

* In passing, the Commissioner suggests thetause the medical records predated Mr.
Turpen’s alleged onset dawjlder v. Apfel 153 F3d 799 (7th Cir. 2004) somehow renders them
irrelevant. Nothing in the case stands for {i&tposition—and indeed the ALJ, whose opinion
counts as opposed togidhoc argumentatiosee SEC v. Chenery Car332 U.S. 194 (1947),
thought the records relevant. &hnly possibleiscussion inWilder that the Commissioner may
have attempted to reference smhie discussion of the contparaneous-corroboration require-
ment of allegedly disabling conditiomliring a period of insurance coverageee Wilder 153
F.3d at 802. No one has argued that issue oeahyere; Mr. Turpen Basubstantial contempo-
raneous corroboration of the sevainents that the ALJ found exist.
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2. Second Consultative Exam

It is the ALJ’s responsibility to develop a ¢fzant's complete medical history for at least
the 12 months prior to the month in which thgplécation for benefitsvas filed. 20 C.F.R. 8
404.1512(d). In fulfilling that responsibility, ALJs hae discretion to order consultative exami-
nations for claimants.See20 C.F.R. § 404.1517 (“If your medicaburces cannadr will not
give us sufficient medical evethce about your impairment for ts determine whether you are
disabled or blind, wenayask you to have one or more physical or mental examinations or tests.”
(emphasis added)).

Although the ALJ ordered one examination, Mr. Turpen argues the ALJ erred in not or-
dering a second. In his view, a second consu#tatkamination was required because psychiat-
ric treatment reports and a consultative examevegale, having predad the hearing by approx-
imately two years [Dkt. 20 at 18.] Without a fresh examation, Mr. Turpen alleges that the
ALJ could not validly assess hisirrent condition. Mr. Turpen fther argues the need for an-
other consultative exam isigported by the ALJ’'s own commeint the decision that “[a]side
from the mandatory group therapy . . . . the re@amatains only minimal evidence of psychiatric
treatment,” [dkt. 13-2 at 19, R. 18]. Insteadailting Mr. Turpen for a gap in the medical rec-
ords, Mr. Turpen says that ALJ had a duty to request another more recent consultative exam.
[Dkt. 20 at 19 (citingSkinner v. Astrue478 F.3d 836, 844 (7th Cir. 2007) (holding that the ALJ
was not required to order an exam because the ALJ “was not commentating on a gap in the med-
ical evidence that a consultative exam would have filled”).]

In response, the Commissioneiterates that there is per seright to a consultative ex-
am because whether or not to order asdeft to the ALJ's discretion. See20 C.F.R. 8

404.1512(d). Further, the Commissioner notes tisene precedent or statute that requires con-



sultative exams to be conducted close to theimgalate. [Dkt. 28 at4.] The Commissioner
also responds that Mr. Tuep misapplies the rule Bkinner because the case confirms that an
ALJ is not required to order a new consultai@m when consultative examinations would not
provide any additional needed medicdbrmation. [Dkt. 28 at 5.]

After reviewing the record and the partiasguments, the Court finds no abuse of discre-
tion in the ALJ’s decision to rely upon the origirconsultative examination rather than ordering
an additional on@. To the extent that the ALJ's commaeattout “the record contain[ing] only
minimal evidence of psychiatric treatment,” [dk8-2 at 19, R. 18], identified a gap in the rec-
ord, the ALJ fulfilled the obligation und&kinnerto order an evaluation. Having already or-
dered an evaluation, the ALJ wdmwever, completely free to fintthat the lackof treatment
records undercut Mr. Turpen’s subjective complair@ee Skinne78 F.3d at 844 (holding that
the ALJ was entitled to “highlight[] the lackf objective medical data to support Skinner’'s
claimed disability and the predominance in theord of Skinner’'s ownugjective complaints”).
See also Sienkiewicz v. Barnha409 F.3d 798, 804 (7th Cir. 2005) (permitting ALJ to draw
credibility inference from the fadhat the claimant “never sawnaental health care specialist
about her depression”). A more recent contivltaevaluation would not have altered the ALJ’s
analysis on that point. And while Mr. Turpemgaes that his more recergcords showed a de-
cline in his mental health, he fails to show ttet decline was any more severe than the previous
deterioration in the record. Thus, while theJAtould have decided twder an additional con-

sultative examination, the ALJ was not,gasatter of law, required to do So.

® Indeed, the Court notes that Ms. Turpemsrsel at the hearingdinot request a new con-
sultative examination.

® Given the passage of time, the Commissioner will have to decide on remand whether the
original consultative examination has become staédh that a new examination is required.
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B. Step 3 Challenge

When performing a Step 3 analysis, an AtJequired to both discuss a listed impair-
ment “by name” that is potentially supported iy evidentiary recordnd offer more than a
“perfunctory analysis” of itpotential applicability.Barnett v. Barnhart381 F.3d 664, 668 (7th
Cir. 2004). If he fails to do sthe Seventh Circuit directs the dist court to renand disability
denials back to the Commissioner. But a failtoespecifically mention a listed impairment
alone is not grounds for reversahere the opinion otheise sufficiently discusses its potential
application. Rice v. Barnhart384 F.3d 363, 369-70 (7th Cir. 2004A§'to Rice’s argument that
the ALJ’s failure to explicitly refer to the relant listing alone necesates reversal and remand,
we have not yet so held and decline to do so here.” (citation omitted)).

Mr. Turpen briefly challengethe ALJ’s analysis at Stepi  Although the ALJ analyzed
Listed Impairments 12.04 (affective disordeasl 12.06 (anxiety-related disorders), the ALJ did
not specifically mention 12.08 ¢psonality disorders). Seedkt. 20 at 21/ Additionally Mr.
Turpen complains that the ALJddhot address his sexual disorder.

As the Commissioner points out, however, Marpen’s arguments cannot succeed here.
Listed Impairment 12.08 requires a claimantrteet both “A” and “B” citeria identified in the
listing. See20 C.F.R. Pt. 404, Subpt. PppA. 1, Listed Impairment 12.08The required level of
severity for these disorders is met when the irequents in both A and B are satisfied.”). The
“B” criteria in Listed Impairment 12.08 are thensa as the “B” criteria in Listed Impairments
12.04 and 12.06Compare id. witt20 C.F.R. Pt. 404, Subpt. P, Adp.Listed Impairment 12.04,
12.06. Because Mr. Turpen does not challenge thguadg of the analysisf the “B” criteria in

Listed Impairments 12.04 and 12.06, his challenge regarding Listed Impairment 12.08 necessarily

” So brief was the challenge $tep 3 that the Court could have deemed it waived for lack of
cogent development but has dedde address it nonetheless.
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fails; the ALJ has already determined that the €Bteria do not apply. And as for Mr. Turpen’s
sexual disorder, Mr. Turpen doast identify any othetisted Impairment that would cover it.
The Court, therefore, finds no resile error at Step 3 because any error that existed was harm-
less.See McKinzey v. Astrué41 F.3d 884, 892 (7th Cir. 2011B(ft administrative error may be
harmless: we will not remand a case to the AlrJdother specification where we are convinced
that the ALJ will reach the samesult. That would be a wastétime and resources for both the
Commissioner and the claimant.” (citation omitted))

C. RFC Challenge

Next, Mr. Turpen cites sevdreeasons why he believes tA¢J's RFC used at Steps 4
and 5 was flawed. First, Mr. Turpen contends the ALJ erred by failing to consider evidence of
other impairments in the RFC analysi®kt. 20 at 21.] Second, he sahe ALJ erred by find-
ing that Mr. Turpen could work in a mild to uherately stressful work environment without first
conducting a function-by-function awals of Mr. Turpen’s mentatapacities. [Dkt. 20 at 23.]
Third, he objects that the hypotloal posed to the VE failed taccount for Mr. Turpen’s prob-
lems with concentration, persistence, and pate. af 25.] Fourth, Mr. Turpen argues the ALJ
made erroneous factual findings based on the recaidat[26.]

1. The ALJ's Consideration of the Entire Record

An ALJ must consider all dhe evidence in the record. 20 C.F.R. § 404.953(a). Further,
the ALJ must provide an explanationaifwhole line of evidence is rejectedllerron v. Shalala
19 F.3d at 329, 333 (7th Cir. 1994) (collecting casés)eciding whethean individual is disa-
bled, the ALJ must consider the combinationabbfimpairments on the ability to work even if

individually they do not ris¢o the level of a serious impament. 20 C.F.R. § 404.1523. The

12



burden is on the claimant to provide evidentan alleged impairment. 20 C.F.R. § 404.1512
(“We will consider only impairment(s) you say ybave or about which we receive evidence.”).

In his challenge to the RFC here, Mr. Turgaults the ALJ for not including limitations
from PTSD, a pervasivpersonality disorder,ral sexual disorder. Seedkt. 20 at 21.] In Mr.
Turpen’s view, the ALJ omitted limitations frotmose disorders after having only cursorily
acknowledged their existencdd.[at 22.]

As to the failure to include any limitationsesgpfically attributableto the disorders Mr.
Turpen has identified, the Court finds no errdihe Commissioner specifically challenged Mr.
Turpen to articulate any additional limitations ttiadse disorders would haeaused that are not
already covered by the ALJ’s limitations in the Ri@®jch controlled for depression and anxiety.
[Dkt. 28 at 14.] Mr. Turpen was unable to do $Dkt. 29 at 7-9.] Absent a claim of an omitted
limitation, the Court can find namr in the ALJ's RFC.

As for the argument that the discussion of the disorders was cursory, the Court finds it
unpersuasive as to the sexual dign. The ALJ discussed Mr. Tup's sex offender group ther-
apy at length. [Dkt. 13-2 at 19, R. 18.] Asthe@ other conditions, the failure to have discussed
them would have been grounds for remand,eféhwere any argument that the conditions neces-
sitated additional RFC limitations. But@asted above, no such claim was made here.

2. Function-by-Function Analysis
Under applicable law, the RFC must identifye individual’'s funcinal limits before the
RFC is expressed in terms @fertional levels of workSeeSSR 96-8p, 1996 SSR LEXIS 5, at
*11 (S.S.A. July 2, 1996) (“[A] failure to fitsmake a function-by-function assessment of the
individual’s limitations or restdtions could result ithe adjudicator overlooking some of an in-

dividual's limitations or restriboons.”). A function-by-functionrRFC analysis must consider a
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claimant’s ability to meet the physical, mentsénsory, and other requirements of work. 20
C.F.R. 8§ 404.1545The RFC analysis must include arraive discussion describing how the

evidence supports the conclusion [including] . specific medical facts [and] nhonmedical evi-

dence....” SSR 96-8p, 1996 SSR LEXIS 5, at *19.

As narrowed in reply, Mr. Turpen arguesthhe ALJ's RFC findig “does not contain
[a] ‘maximum amount’ with respect to each workated activity, but rather, allows for subjec-
tive interpretation and, thereforgcks a clear function-by-fution evaluation of Plaintiff's
mental capabilities.” [Dkt. 29 at 9.]

On review, the Court must “give the [AK) opinion a commonsensical reading rather
than nitpicking at it,” Shramek v. ApfeR26 F.3d 809, 811 (7th Cir. 2000) (quotation omitted).
And under that standard, the Court finds thatAhJ complied with theequirements of SSR 96-
8p. A reasonable person would understand, for pl@mvhat a mild-to-modate level of stress
in the workplace means; that.J’'s RFC finding uses sufficientlobjective langage to convey
the ALJ’'s meaning. Further that meaning wagmificantly explained imarrative form follow-
ing the finding. Heedkt. 13-2 at 18-19, R. 17-18.] Withgmect to the “mild to moderately
stressful work environment” in particular, t@®urt notes that RFC findgs routinely use that
limitation, without difficulty. See, e.qg.Perry v. Astrug No. 1:11-cv-00157-DML-JMS, 2012
U.S. Dist. LEXIS 35186, *9 (S.D. Ind. Mar. 15, 20138jfirming decision containing that limita-
tion). Thus while Mr. Turpen challenges the substance of the RFC finding, its form is not defec-
tive with respect to its fution-by-function description.

3. VE Hypothetical

When an ALJ poses a hypothetical questioa ME, that question must account for “all

limitations supported by medical evidence in theord,” including any limitations in “concen-
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tration, persistence, and paceStewart v. Astrueb61 F.3d 679, 684 (7th Cir. 2009) (quotation
and citations omitted). Generally speaking, restms to simple and repetitive work do not ac-
count for restrictions in caentration, persistence and paeay. O’Connor-Spinner v. Astrye
627 F.3d 614 (7th Cir. 2011).

Here, Mr. Turpen argues that the ALJ’s hypditad to the VE that limited him to “sim-
ple repetitive tasks, requiring minimal indepemidedgment and analysis perform,” [dkt. 13-2
at 53, R. 52], failed to capture the ALJ’s finditigat he has “moderate difficulties” with “con-
centration, persistence, oaqe,” [dkt. 1302 at 17, R. 18].Mr. Turpen argues his limitations are
critical here because the recam@htains testimony that Mr. Tpen experienced a number of sig-
nificant concentration difficulties, including a propensity to forget what he was doing and bouts
of paranoia. [Dkt. 20 at 26.]

Despite Mr. Turpen’s arguments, the Court cannot find that Mr. Turpen is entitled to a
remand on this issue. As the Commissioappropriately notes, a simple-and-repetitive-
instruction limitation can satisfy the Seventh Citauhen “it [is] manifest that the ALJ’s alter-
native phrasing specifically excluded those tasks that someone with the claimant’s limitations
would be unable to perform.0’Connor-Spinner627 F.3d at 619. [Dkt. 28 at 11 (invoking the

“manifest evidence” exception).] The Commissiomentends that such “manifest evidence”

8 The first hypothetical to the VE reads as faloin the transcript:“Assume an individual
with the Claimant’s age, education, and weskperience. Who has rexertional limitations.
However, due to a psychological impairment isitéd to work involving snple repetitive tasks,
requiring minimal judgment and analysis to perfoima mildly to moderately stressful work
environment. Work goals on a daily basis shdaddairly static and unchanging. The individual
should not be required to work with the general public to perform the functions of the job. The
individual should only have ocsimnal superficial contact witboworkers andgervisors after
the initial training period. With these limitationsuld any past work bgerformed?” [Dkt. 13-

2 at 52-53, R. 51-52.] The smw hypothetical to the VE adds grthe caveat that due to con-
flicts with co-workers, Mr. Turen may be required to leave eaaly average of one day a week
or three days a monthld[ at 53-54, R. 52-53.]
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exists here: the opinion ofagé reviewing psychologist that MFurpen can “complete tasks on
a sustained basis,” [dkt. 13-7 H21, R. 410], Mr. Turpen’s self-reported ability to work with a
friend, [dkt. 13-7 at 98, R. 387], and Mr. Turpesigcessful, but brief, employment with Newco
Metals—where a HR representative reported him as being é[ajbLinderstandnd carry out
very short and simple instructions” during lemployment [dkt. 13-6 at 27, R. 187]. The ALJ
discussed those items in his opinion wheeiding upon the simple-andpetitive-instructions
limitation. [Seedkt. 13-2 at 20-21, R. 19-20.] While MFurpen suggests that the person who
filled out the Newco Metals form as a HR repentative rather than someone with firsthand
knowledge of his work abilities, the factual basistftat argument is not apparent from the rec-
ord (counsel did not argue it at the hearing) and, even if it were, it would not so undermine the
value of the form as to preclude as a niagfdaw the ALJ from relying upon it.

Because the record here falls within theception to the general rule set forth in
O’Connor-Spinnerthe Court finds no reversible errorthvrespect to th&E hypothetical. Un-
der the circumstances, no further refinement ef RrC was necessary to take into account Mr.
Turpen’s limitations in concentration, persistence, and pace.

4. Claimed Erroneous Factual Findings

In reviewing a decision of the ALJ on a claim for Social Security disability benefits, “a
Court may not reweigh evidence, resolve conflictthe record, decide questions of credibility,
or, in general, substitute its own judgnt for that of the Commissioner.’Lopez v. Barnhart
336 F.3d 535, 53 (7th Cir. 2003). The Court’s role is limited to determining whether the ALJ's
factual findings are supported by substantial evad, that is, whether reasonable mind would
find the evidence adequate to support the ALJ’s findingarnett v. Barnhart381 F.3d 664,

668 (7th Cir. 2004). Further, the Court must aesure that the ALJ buidhe requisite logical
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bridge from that evidence to the ALJ's ultimate factual findings conclusiérg, Scott v.
Astrue 647 F.3d 734, 740 (7th Cir. 2011) (citation omitted)

Mr. Turpen argues that the ALJ incorporatbdee inaccurate factual findings into the
RFC analysis that resulted in an incompleteitrerwise improper analgs The Court finds
only one reversible error among those alleged.

First, Mr. Turpen says that the ALJ adrby concluding the Mr. Turpen had a “success-
ful” work history despite his having held 47 jolbsl7 years, [dkt. 13-2 at 21, R. 20]. According
to him, such an employment track record cameasonably be considered “successful,” because
his average job lasted for only 4.3 months. [2Ktat 26.] Even the @aomissioner, at least im-
plicitly, concedes the inapplicalty of the label “successfulih the Response, the Commission-
er does not defend the labeSeedkt. 28 at 11.] Instead, tt@ommissioner argues that the 17-
year period is irrelevant and that the fostuld be on Mr. Turpen’s work history around the
time of his disability applicationwhich included what was by atcounts a successful stint with
Newco.® But the Commissioner cannot change tacks on appeal by making arguments that the
ALJ did not make.Chenery 332 U.S. 194. A remand is requireal that the AL&an either (1)
explain how 47 jobs in 17 years could be dedna “success” or, if not, (2) evaluate Mr.
Turpen’s claim in light of Mr. Turpen’s longitinal difficulties in maintaining employment over
such period as the ALXplains is relevant.

Second, Mr. Turpen argues that the ALJ showitthave cited his sgessful sex-offender
group therapy sessions as evidetiw Mr. Turpen has only modse difficulty in social set-
tings, rather than the severe difficulty Mr. Tarmpclaims. [Dkt. 13-2 at 21, R. 20.] Given the

penalty for noncompliance witheatment—that is, incarceration—Mrl'urpen says that the ALJ

® To the extent that Mr. Tupen critiques thieJ for relying upon the report from Newco, the
Court references its prior treatmenttloé report here and finds no error.
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should not have considered it &t when assessing Mr. Turperasility to function in normal
social settings. But Mr. Turpen has cited no authdor that proposition. Given the standard of
review, the Court finds that th&lL.J was entitled to considerdhgroup therapy as some, though
perhaps not conclusive, evidenceMat Turpen’s social functioning.

Mr. Turpen’s third claimed factual error isetiALJ’s finding that “he works with a friend
on a daily basis,” which the ALJ also cited aglence of only moderate social difficultyld]]
That finding, he says, relies upammisstatement of Judith Ann fpen’s third-party function re-
port, in which she indicated that her son “abonce weekly . . . . goes with a friend to do
‘scrapping’. . ..” [Dkt. 13-6 at 95, R. 255.] Once a week is not daily, he argues. Nonetheless as
the Commissioner points out, nothing in theJAd _opinion purports to ground the finding in Ms.
Turpen’s third-party function reports¢e idl. But Mr. Turpen himself reported, about one
month before his mother, that although he has'scheduled” activitiespn a “typical’ day he
would work with his friend buying, cleaning, andlieg furniture, [dkt. 13-7 at 98, R. 387]. Mr.
Turpen was thus forced to change tacks pilyrearguing that having nset schedule is incon-
sistent with a “typical” day, that Ms. Turpen’sore recent statement should be preferred, and
that his work abilities with his friend should déscounted in light of his 47 jobs in 17 years.
[Dkt. 29 at 14.] Those argumerdbout the weight of the evidem are insufficient to establish
error given that the ALJ—not this Court—exaes the factfinding role. Judges and juries are
entitled to credit parties’ se@mnents over the arguments of counsel, and many do. The ALJ could
and did do so here.

D. Reversal and Award of Benefits

The Court has authority to tm a judgment affirming, odifying, or reversing the Com-

missioner with or without remanding the causer&hearing. 42 U.S.C. § 405(g). Mr. Turpen
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contends that a reversal an award of benefigppgopriate in light of the arguments that he has
made. But the Court has rejected all but twdahaim, concerning the military records and the
ALJ’s reference to a “successful” work historis to both, a factual ssie exists, thus making a
reversal and award of befits inappropriate.Briscoe v. Barnhart425 F.3d 345, 356 (7th Cir.
2005) (“[A]n award of benefits iappropriate only if hfactual issues havieeen resolved and the
record supports a finding of disability.” (citations omitted)).

To the extent that Mr. Turpen argues thatva ®@AF score alone entitles him to disability
benefits, the Seventh Cuit has previously reged that propositionDenton v. Astrue596 F.3d
419, 425 (7th Cir. 2010) (“[N]Jowhere do the Socsacurity regulations otase law require an
ALJ to determine the extent of an individualisability based entirely on his GAF score.” (quo-
tation omitted)). The Court must, therefore, reject it here, too.

V. Conclusion

Because an issue of fact remains as tethdr Mr. Turpen timely submitted his military
records and, if so, the impact of those recanmsis disability application and because the ALJ
failed to build a logical bridgas to how Mr. Turpen’s work $tiory can be viewed as “success-
ful,” the CourtVACATES the denial of benefits afdEMANDS this matter back to the Com-

missioner for further proceedings. Final judgment will now issue.

07/13/2012
Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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