ATKINS v. KROGER COMPANY et al Doc. 113

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

SHARRON ATKINS,
Plaintiff,
VS. 1:11-cv-772-IMS-MJID

KROGERCOMPANY, et al,
Defendants

N N N N N N N

ORDER

Presently pending before the Court is Defendants Matthew Broadnax, City of Carmel

(“Carmel”), William Gilbert, and Brett Keith's (collectively, “the Government Defendants”) Mo-
tion for Summary Judgment. [Dkt. 46.] tesponse to the Government Defendants’ motion,
Ms. Atkins agrees that summandgment in favor of Officer @ert and Sergeant Keith is ap-
propriate on all of her claimagainst them. [Dkt. 95 at 2.5he also concedes that Officer
Broadnax is immune from her state law claimshis individual capacitypursuant to Indiana
Code § 34-13-3-5(b) and that Carmel is immtnoen her state law claims for negligence, negli-
gent infliction of emotional distress, and intienal infliction of emotional distress pursuant to
Indiana Code § 34-13-3-3(8). dflat 10 n.2.] Ms. Atkins furtlmeconcedes that both Officer
Broadnax and Carmel are entitled to summary juslgnon her battery claim[ld.] Therefore,
the only remaining claims at issue in this rantare Ms. Atkins’ claimagainst Carmel for false
arrest and imprisonment, as well as her claiairegy Officer Broadnax faallegedly violating 42
U.S.C. § 1983. [Id.; dkt. 112; dkt. 95 at 12.] eT@ourt will limit its discussion to those remain-

ing claims.
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l.
STANDARD OF REVIEW

A motion for summary judgment asks thag¢ Gourt find that a i@l based on the uncon-
troverted and admissible evidence is unnecedssrguse, as a matter of law, it would conclude
in the moving party’s favorSeeFed. R. Civ. Pro. 56. To survive a motion for summary judg-
ment, the non-moving party must set forth spectimissible evidencehswing that there is a
material issue for trial. Fed. R. Civ. Pro. 56(EElotex Corp. v. Catretd77 U.S. 317, 323
(1986).

As the current version of Rul# makes clear, whether a party asserts that a fact is undis-
puted or genuinely disputed, the party must supppertisserted fact by citing to particular parts
of the record, including depositions, documentsaftidavits. Fed. RCiv. Pro. 56(c)(1)(A). A
party can also support a fact by showing thatntfagerials cited do not &blish the absence or
presence of a genuine disputetioat the adverse party canmobduce admissible evidence to
support the fact. Fed. R. Civ. P&6(c)(1)(B). Affidavits or dedrations must be made on per-
sonal knowledge, set out facts that would be adbiesan evidence, and shothat the affiant is
competent to testify on matters stated. FedCiR. Pro. 56(c)(4). Failure to properly support a
fact in opposition to a movant’s factual assertan result in the movant’s fact being considered
undisputed, and potentially tiggant of summary judgmented. R. Civ. Pro. 56(e).

The Court need only consider the cited materials, Fed. R. Civ. Pro. 56(c)(3), and the Sev-
enth Circuit Court of Appeals bd'repeatedly assured the distraziurts that they are not re-
quired to scour every inch ofalrecord for evidence that is patially relevant to the summary
judgment motion before themJohnson v. Cambridge Indu825 F.3d 892, 898 (7th Cir. 2003).
Furthermore, reliance on the pleadings or amuary statements backed by inadmissible evi-

dence is insufficient to create an issfienaterial fact on summary judgmend. at 901.
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The key inquiry, then, is whether admissil@eidence exists to support a plaintiff's
claims or a defendant’s affirmaéwdefenses, not the weight or alelity of that evidence, both
of which are assessments reserved to the trier of &t Schacht v. Wis. Dep’t of Corrections
175 F.3d 497, 504 (7th Cir. 1999). When evaluatimg inquiry, the Court must give the non-
moving party the benefit of all reasonable inferences from the evidence submitted and resolve
“any doubt as to thexistence of a genuine issue forltria. against th moving party.” Celotex
477 U.S. at 330.

M.
BACKGROUND

The material facts in the light most favolalio the non-movant, Mg\tkins, are as fol-
lows. On April 15, 2010, Ms. Atkins went 8 Kroger Company (“Kroger”) grocery store in
Carmel to recycle plastic bags. [Dkts. 48-2; %t2.] Ms. Atkins parked her Jeep Cherokee in
the fire lane in front of the main store enttanopened her trunk to get the plastic bags, went
inside the store to recycle them, came bauk and closed the trunk. [Dkt. 94-2 at 3.]

Kroger had crates of flowersrfcale outside the front entrance of the store near where
Ms. Atkins had parked. [Dkt. 87-6.] Shortlyteff Ms. Atkins left the store, April Smith, a
Kroger employee, called 911 and reported thatstocoer, later identified as Ms. Atkins, had
stolen some flowers from the store. [Dkt. Hit22.] Carmel Police Officer Matthew Broadnax
was dispatched to the store to investigate tlegaions. [Dkt. 87-6.]Officer Broadnax talked
to Ms. Smith, who accused Ms. Atkins of steglitwo trays of Ranunculus flowers, worth ap-
proximately $80. Ig.] Officer Broadnax revieed a video surveillance tape and confirmed that
it showed “substantially the samegents as the witness.Id[] Officer Broadnax noted, howev-
er, that “due to a shadow created by the sun, yonatesee the suspect put the items in her car.”

[1d.] Ms. Smith told Officer Broadnax thattlaough she did not know ¢hsuspect’'s name, she
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was a “regular customer” at the store who ofi@ked about caring for her ninety-year-old fa-
ther. |d.]

Ms. Atkins returned to Kroger the followirday to pick up a few food items. [Dkt. 94-2
at 3.] She was in the store approximately fifte@nutes. [Dkt. 94-2 at 4.] Ms. Smith saw Ms.
Atkins in the store and again called the poli¢pkt. 87-6 at 2.] Officer James Herron was dis-
patched to the store, and Ms. Smith recountedtwhe had told Officer Broadnax the previous
day. [Dkt. 87-8 at 2.] Ms. Smith told Officéterron that she had ‘Good view” the previous
day and that she saw Ms. Atkinsapé “at least three trayof potted plants ithe rear hatch” of
her car. [Dkt. 87-8 at 2.]

Shortly thereafter, Officer Gilbert and Seant Keith performed a traffic stop on Ms. At-
kins’ vehicle as she was drivingine. [Dkts. 87-7; 87-9; 94-2 &t] Ms. Atkins initially told
Sergeant Keith that she had not been at Krdlgerprevious day, but later remembered being
there to recycle. [Dkt. 87-9 at 2.] She “strondBnied” stealing any flowers. [Dkts. 87-9 at 2;
87-7 at 2.] Ms. Atkins was read hdiranda rights during the stop, [dk87-9 at 2], and was re-
leased after being issued a criminal trespassing for Kroger’s property, [dkt. 87-7 at 2]. The
traffic stop lasted approximate§6 minutes. [Dkts. 87-14; 87-15.]

Four days later, on April 20, 2010, Officerdaidnax executed an Affidavit for Probable
Cause against Ms. Atkins. [DI87-6.] Ms. Atkins was chargesith conversion, a class A mis-
demeanor, [dkt. 87-11], but the charges wdiggnissed by the Hamilton County Prosecutor’s
Office in August 2010, [dkt. 87-12].

Ms. Atkins filed a state cotiaction in February 2011, and the Defendants removed it to

federal court in June 2011 after Ms. Atkins awhed her complaint to assert federal claims.



[Dkts. 1; 1-8.] The Government Bandants now move for summary judgmérDkt. 46.] For
the following reasons, the Court grants the Gorent Defendants’ motion and enters summary
judgment in their favor on all of Plaintiff Sharron Atkins’ claims against them.

1.
DISCUSSION

A. Claim Against Officer Broadnax Under 42 U.S.C. § 1983

Ms. Atkins’ claims against fiicer Broadnax are based upon his execution of a probable
cause affidavit allegedly withopiossessing the requisite probatéeise. [Dkt. 95 at 7.] Specif-
ically, Ms. Atkins contends th&fficer Broadnax did not hayarobable cause because Kroger's
surveillance video allegedly showsat Ms. Smith’s statementb@ut Ms. Atkins were not relia-
ble. d.] Accordingly, Ms. Atkins alleges that fdfer Broadnax violatedher rights by making
false claims about her in tipeobable cause affidavit.d. (“[Officer Broadnax’s] claim is simp-
ly false.”).]

The parties dispute whether the Kroger silance video supports Ms. Smith’s allega-
tion that Ms. Atkins stole flowsrfrom the store. Officer Brdaax argues that reasonable minds
could differ whether the video supports Ms. Smitllegations and, therefore, that he is entitled
to qualified immunity on Ms. Atkins’ 42 U.S.®.1983 claim. [Dkt. 47 at 14.] Ms. Atkins ar-
gues that reasonable minds could not differ bex#us video “destroys [Ms.] Smith’s credibil-
ity” and “flatly contradicts [Ms.] Smith’s statemisi’ [Dkt. 95 at 8, 10.] Accordingly, Ms. At-
kins argues that Officer Broadnéacked probable cause when he executed the affidavit, which

then violated her Fourth Amendment righitbe free from ur@asonable seizuresid][at 9.]

! Kroger has also moved for summary judgméafitt. 35], and the Coumvill address that mo-
tion by separate entry.
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Qualified immunity “shields government officeahgainst suits arisgy out of their exer-
cise of discretionary functiorss long as their actions couldasonably have been thought con-
sistent with the rights they aedleged to have violated.Purtell v. Mason 527 F.3d 615, 621
(7th Cir. 2008) (citation omitted). The doctriisebroad, “protecting all but the plainly incompe-
tent or those who knowingly violate the lawldl. Qualified immunity leaves “ample room for
mistaken judgments by police officerdd.

Deciding a claim of qualifiedmmunity “generally involves two inquiries: (1) has the
plaintiff alleged facts that, if proved, would establish a constitutional violation; and (2) would a
reasonable officer have known fastions were unconstitutional light of clearly established
law?” Whitlock v. Brown596 F.3d 406, 410-11 (7th Cir. 2010) (citi@gucier v. Katz533 U.S.

194 (2001)). If appropriate, the Court is “perndtt® skip directly to the second question.”
Whitlock 596 F.3d at 408 (citin@earson v. Callahan555 U.S. 223, 236 (2009)). Whether a
government official is entitletb qualified immunity is a quésn of law for the court.Purtell,
527 F.3d at 621.

The Court finds/Nhitlock v. Browrto be instructive on qualified immunity issues regard-
ing probable cause. Mhitlock two campers found several bags that looked like they had been
left behind at another campsite. 596 F.3d at 4DBe campers put the bags in their trunk with
the intent to turn them in toehpark office but forgoabout the bags on theway out of the park
to run errandsld. They later realized their mistake telenined the identity of the owner based
on the contents of the bags, and left the oveneressage letting him know that they were taking
the bags to the park officdd. at 409. The owner had alreadpoeted the bags as stolen to the
park office, and when the campers went to turn them in, they were accused of stealing the bags.

Id. Although the park officer callethe owner of the bags and Vexi that he had received a



message from the campers and that nothing was missing, the officer omitted that and other ex-
culpatory facts from a subseauerobable cause affidavitd. The campers were charged with
conversion under Indiana law, bile charges were later droppettl. The campers sued the

park officer under § 1983, alleging that he ateld their constitutional rights by intentionally
withholding exculpatory informationdm the probable cause affidavid. at 410.

On appeal from the district court’s grant@afmmary judgment in favor of the park of-
ficer, the Seventh Circuit Court éfppeals emphasized that “we must keep in mind that probable
cause is a common-sense inquiry requiring onlyohaility of criminalactivity; it exists when-
ever an officer or a court has enough informatmmwarrant a prudent person to believe criminal
conduct has occurredWhitlock 596 F.3d at 411see also United States v. McCauylé$9 F.3d
645, 651 (7th Cir. 2011) (“[W]hen police officers alvt information from an eyewitness or vic-
tim establishing the elements of a crime, the information is almost always sufficient to provide
probable cause for an asten the absence of ieence that the infornti@n, or the person provid-
ing it, is not credible.”). Morever, qualified immunity “tolerateeasonable mistakes regarding
probable cause.” Whitlock 596 F.3d at 413. Noting “the dath of Indiana’s criminal-
conversion statute[,]it., the Seventh Circuit jumped to the second step of the immunity analysis
and affirmed the district courtsonclusion that the park officer wantitled to qualified immuni-
ty because a reasonable officer would not Hanmvn whether the campers’ explanation for their
conduct was material to thegirable-cause determinatiotd.

The Court concludes that even based on the faud evidence viewed in a light most fa-
vorable to Ms. Atkins, Officer Broadnax is eldd to qualified immunity because he had proba-
ble cause to execute the affidaaitissue. The Court has reviesvthe Kroger surveillance video

and, contrary to Ms. Atkins’ ass®ns, it does not “destroy[ Ms3mith’s credibility” or “flatly



contradict[ Ms.] Smith’s statements.” [Dkt. @68, 10.] While the Court agrees (and the Gov-
ernment Defendants concede) that it does hotvsMs. Atkins making multiple trips between
the flower area and her trunk, [dkt. 100 at 4], itslslBow Ms. Atkins stopping her vehicle in the
fire lane next to store, opmg her trunk, taking somethingom her trunk, leaving her trunk
open as she walks out of view, returning by wagkbetween her vehicle and the store, shutting
the trunk, and driving away, [dkt48-10; 49]. The inferior qualitof the blurry black-and-white
video is such that it is not pobk to tell exactly what Ms. Atkis is doing, especially when be-
hind her vehicle with the trunk open. The wdsonsists of choppy frames omitting seconds of
crucial detail, and the already inferior quality is further diminished by a shadow created by the
sun over the area at issudd.] In his probable cause affidé Officer Broadnax recognized
these limitations, attesting that he had vieweslsurveillance video arfdbserved substantially
the same events as [Ms. Smith]; however, ttua shadow created by the sun, you cannot see
[Ms. Atkins] put the items in her car.” [Dk#8-2 at 1.] While Ms. Atkins attacks Officer
Broadnax for not acknowledging her side of thaysbr recognizing that she proclaimed her in-
nocence before he filled out the affidavit, [d8& at 9], she does notsghute that Ms. Smith’s
allegations, if true, amount to criminal conversin Indiana. As Officer Broadnax points out,
“once police officers have discovered sufficient facts to establish probabse, they have no
constitutional obligation toanduct any further investigatian the hopes of uncovering poten-
tially exculpatory evidence,Forman v. Richmond Police Depti04 F.3d 950, 962 (7th Cir.
1997). Moreover, as the Seak Circuit recognized iWwWhitlock Indiana’s criminal conversion
statute is broad and a reasomabfficer would not know whethéhe suspect’s explanation for

her conduct was material to the probatéeise determination. 596 F.3d at 413.



Given the presence of an unequivocal eyeegs informing Officer Broadnax that she
had witnessed events amountingtoninal conversion and ameivocal surveillace video con-
firming at least some of that witness’ allegations, the Court concludes as a matter of law that Of-
ficer Broadnax had probable cause to beliecerae had been committed, justifying the execu-
tion the affidavit at issue. As the SeventhcGit has emphasized, tipgobable cause standard
requires only a probability of criminal activitgnd information from an eyewitness establishing
the elements of a crime is almost always sufficient to provide Wtitlock 596 F.3d at 411,
McCauley 659 F.3d at 651. Accordingly, because @wurt concludes that Officer Broadnax
had probable cause to execute the affidavitishentitled to qualified immunity and summary
judgment on Ms. Atkins’ claim under 42 U.S.C. § 1983.

B. State Law Claimsagainst Carmel

1. Jurisdiction

The Court has resolved the sole federal question asserted in this action and, consequently,
is left with various state law claims over whiit lacks diversity jurisdiction because Indiana cit-
izens are on both side of this ligion. Therefore, the Court mwdgtermine whether to exercise
its discretion to retain jurisction over the supplemental alas pursuant to 28 U.S.C. § 1367(a)
or to dismiss them pursuant to 28 U.S.C. § 1367{d)e district court gimately has discretion
whether to exercise supplemental jurisidic over a plaintiff's state law claimgCarlsbad Tech.,

Inc. v. HIF BIO, Inc, 129 S. Ct. 1862, 1866 (2009); 28 U.S.C. § 1367(c) (“The district courts
may decline to exercise suppleméntaisdiction over a claim . .if . . . the district court has
dismissed all claims over which it has originaligdiction . . . .”). WIen deciding whether to
exercise supplemental jurisdimti, “a federal court shdd consider and weigh in each case, and

at every stage of the litigatiothe values of judicial economy, convenience, fairness, and comi-



ty.”” City of Chicago v. Int'l Coll. of Surgeon522 U.S. 156, 173, (1997) (quoti@arnegie-

Mellon Univ. v. Cohill 484 U.S. 343, 350 n.7 (1988)). It islinxestablished thathe usual prac-
tice is to dismiss or remand the staip@emental claims without prejudic&roce v. Eli Lilly &

Co,, 193 F.3d 496, 501 (7th Cir. 1999).

Here, the factors the Court must consideigiven favor of the @urt exercising supple-
mental jurisdiction over the state law claims aga@@&rmel. Those claims are closely related to
the § 1983 claim against Officer Broadnax that@uweirt has already resolved, are fully briefed
and ripe for a decision on summgudgment, and in light of 8hCourt’s decision that Officer
Broadnax possessed probable cause as a mattev,afda be easily resolved. Therefore, judi-
cial economy, convenience, and fairness stromgdigh in favor of theCourt retaining supple-
mental jurisdiction over Ms. Atkins’ state law ¢t against Carmel. The Court finds that any
comity concerns in favor of remand are stong enough to outweighe judicial economy,
convenience, and fairness that result from thigrOtaining jurisdiction.For these reasons, the
Court, in its discretion, will exerse supplemental jurisdiction avils. Atkins’ state law claims
against Carmel.

2. Merits of Claims

Ms. Atkins ties the success bér state law claims againGarmel for false arrest and
false imprisonment to the success of her § 1983 claim, which has already filled.95 at 12
(“If the Court denies the Government Defendantstion for summary judgment with respect to
[Ms.] Atkins’ Section 1983 claim premised upom thourth Amendment, ghould also deny De-

fendants’ motion for summary judgment with respiecAtkins’ false arrest and false imprison-

2 Ms. Atkins confirms that she is not making a separate false imprisonment claim based upon the
charges being filed, [dkt. 95 at b23]; therefore, th€ourt will not address the potential applica-

tion of the judicial proceedings immunity rag by the Government Defendants in support of
summary judgment, [dkt. 47 at 18-19].
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ment claims against the City of Carmel.”]. Mover, “to succeed upon a claim of false arrest or
false imprisonment, Indiana law requires a pl#findi establish the absence of probable cause for
the arrest.” McConnell v. McKillip 573 F. Supp. 2d 1090, 1104 (S.D. Ind. 2008). Because the
Court has concluded that Officer Broadnax possepsabable cause for the arrest as a matter of
law, Ms. Atkins’ state law claims agqst Carmel necessarily fail.

V.
CONCLUSION

For the reasons explained herein, the CRIRANTS the Government Defendants’ Mo-
tion for Summary Judgment. [Dk#6.] The Court directs the €k to terminate the City of
Carmel, Officer William Gilbert, Officer Matthew Broadnax, and Sergeant Brett Keith as parties

to this action on the Court’s docket. Natp final judgment will issue at this time.

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana

01/02/2013
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