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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

ANDREW BARKER, SARAH BARKER,
and N. B., a minor,

Plaintiffs,
V. Case No. 1:11-cv-00938-TWP-DKL
CAREFUSION 303, INC., formerly known as
Alaris Medical Systems, Inc.,

CARDINAL HEALTH 303, INC.,

)
)
)
)
)
)
)
)
g
CAREFUSION CORPORATION, )
)
)

Defendants,

ENTRY ON JOINT MOTIONTO DISMISS

This matter is before the Court on DefemidaCareFusion 303, Inc., formerly known as
Alaris Medical Systems, Inc., Cardinalebith 303, Inc., and CareFusion Corporation’s
(collectively, “CareFusion”) JoinMotion to Dismiss (Dkt. 65) Rintiffs Andrew Barker’s and
Sarah Barker’s (collectively, “the Barkers”) etiemal distress claim, to dismiss the Barkers as
parties to this action, and to dismiss any non-prbtiailsility claims. Because the Court agrees
with CareFusion that the Barkers have failedtiate a claim for emotional damages under the
Indiana Products Liability Act (“IPLA”Yhe Motion to Dismiss (Dkt. 65) must KERANTED.

. BACKGROUND

Andrew and Sarah Barker are parents trfff N.B., a child born November 4, 2009.
CareFusion designs, manufactures, inspects, andssdlical equipment including the Alaris PC
Unit Model 8000, Alaris Pump/odule 8100, and Alaris Syring®lodule 8110 (collectively,
“the System”). On November 11, 2009, N.®as a patient at StFrancis Hospital in
Indianapolis. NB was receiving medical fluidiscluding total parenteral nutrition (“TPN”) and

oral gastric feedings, via the 8gm. At approximately 11:30ma., N.B.’s nurses received an
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order to discontinue N.B.’s TPN through the 8pst The System was powered down at 1:15
p.m. Unfortunately, before the System wasioged, it malfunctioned causing N.B. to receive

an influx of TPN in an excessive amount and at a rapid and unsafe rate. N.B. suffered
respiratory and cardiac arrest and became unresgonSivortly before N.B. suffered the cardiac
arrest, the Barkers arrived at N.B.’s bedsidevigitation and witnessed the cardiac arrest and
resuscitation efforts. Tragically, as a resultttoid excessive and rapidfusion of TPN, N.B.
suffered brain damage and the Barkers filer$ #hction, which is governed by the IPLA.
CareFusion does not seek dismissal of the Barkgopduct defect claim brought on behalf of
their minor child, N.B., but has filed a motiondsmiss the Barkers’ eotional distress claim.

II. LEGAL STANDARD

When reviewing a 12(b)(6) motion, the Court takes all well-pleaded allegations in the
complaint as true and draws all inferences in favor of the plairBilanski v. Cnty. of Kane
550 F.3d 632, 633 (7th Cir. 2008) (citations omittetjowever, the allegations must “give the
defendant fair notice of what the . . . claisnand the grounds upon igh it rests” and the
“[flactual allegations must be enough to raiseight to relief above th speculative level.”
Pisciotta v. Old Nat’l Bancorp499 F.3d 629, 633 (7th Cir. 2007) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007))Stated differently, the congint must include “enough
facts to state a claim to relief that is plausible on its fatktker v. Deere & Cp556 F.3d 575,
580 (7th Cir. 2009) (citations omitted). To be facigdlgusible the complaint must allow “the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citation omitted).

1. DISCUSSION

In Count Il of their amendkecomplaint, the Barkers sedkmages for emotional distress

suffered as a result of witnessing N.B.’s cardiggiratory arrest and the resuscitation efforts
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caused by the malfunctioning CareFusion SystédareFusion argues the Barkers’ emotional
distress claim must be dismissed because taeyot establish that they suffered “physical
harm” as required by the IPLASeelnd. Code 88 34-20-1-1, 34-20-2-1. |In this diversity
jurisdiction case, the Court muapply Indiana’s substantive law. Under Indiana law, “[a]
person who sells, leases, otherwise puts into the streanof commerce any product in a
defective condition unreasonably dangerous to any user or consumer . . . is subject to liability for
physical harm caused by that product to the user’. I.C. § 34-20-2-1. In addition, Ind. Code
8 34-6-2-105 defines physical harm as “bodily mgjudeath, loss of semés, and rights arising
from any such injuries, as well as sudden, mdgmage to property.” And, Ind. Code 8§ 34-6-2-
29 defines user or consumer as “(1) a purchd&¢rany individual whaiuses or consumes the
product; (3) any other person whwehile acting for oron behalf of the ijred party, was in
possession and control of tpeoduct in question; or (4) arbystander injured by the product
who would reasonably be expected to be i ¥itinity of the product during its reasonably
expected use.”

In considering a question of state law, feteoarts must apply state law as declared by
the state supreme court, or in the absenca sfatement by that court, by its intermediate
appellate courts.Trytko v. Hubbell, In¢.28 F.3d 715, 719-20 (7th Cir. 1994). This matter
presents a novel question, whicas not been answered by thdiana Supreme Court or lower
Indiana Courts; that is, whetharbystander who sustains emotional injury suffers physical harm
sufficient to establista claim under the IPLA. In these circumstances, “a federal court must
exhaustively dissect each piece of evidence thotagbast light on what the highest state court

would ultimately decide.”ld. at 720.

! careFusion does not contest that the Barlare users or consumers under the IPLA.
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In the absence of guiding state law, CareFusion reliesDoarner v. Swisher
International, Inc, 272 F.3d 928 (7th Cir. 2@, in which the Seventh Circuit affirmed the
dismissal of an emotional damages claim becawsetal distress doast qualify as physical
harm under the IPLA. IDoerner, the plaintiff filed suit agairisa tobacco company for loss of
consortium and mental distress after her eghand died of tongue cancer. The emotional
distress claim was dismissed by the trial coard in affirming the dismissal, the Seventh
Circuit rejected plaintiff's argument that Iragia law does not requil@ showing of physical
harm to support an emotional distress claifld. at 932. The plaintiff irDoerner relied on
Groves v. Taylgr729 N.E.2d 569 (Ind. 2000), which exypied the common law to include
bystander claims for emotional distress withoudli@ct physical impacto a plaintiff. The
Seventh Circuit stated,

Grovesinvolved acommon lawort claim, not a claim under the IPLA. The plain

language of the IPLA requires that Doarestablish that sheuffered a ‘physical

harm caused by a product,’ regardless whether Indiana common law would have

required her to do so. Ind. Code § 34120 ‘Mental distress’ does not qualify

as a ‘physical harm’ under the IPLA.

Doerner, 272 F.3d at 932 (emphasis added).

The Barkers contend thBoernerdoes not address the definition of “physical harm” and
is thus not helpful in this case. T®Bupport this contention, the Barkers citeGoovesand
Spangler v. Bechteld58 N.E.2d 458 (Ind. 2011). I8pangler the Indiana Supreme Court
explained Indiana’s negligent inflictiaaf emotional distress jurisprudence.

[llndependent, stand-alone actions for mgaght infliction of emotional distress

are not cognizable in Indiana. But acts seeking damages for emotional distress

resulting from the negligenad another are permitted two situations: where the

plaintiff has (1) witnessed or come to g@ene soon thereafter the death or severe

injury of certain classes of relatives (i.e., the bystander rule) or (2) suffered a
direct impact (i.e., the modified impact rule).



Spangler 958 N.E.2d at 466 (citations omitted). “Under the bystander rule, the death/severe
injury must have been proximately caused bydb&endant’s breach of some cognizable legal
duty owed by the defendatd the relativeat issue.” Id. In other words, there is no legal duty

not to inflict emotional injury on anothetd. Moreover, there is no geirement that bystanders
suffer some “physical” connection the incident giving rise tthe emotional trauma, unlike the
modified impact rule which is “properly understood as being ‘physical’ in natuRo5ss v.
Cheema716 N.E.2d 435, 437 (Ind. 1999).

In this Court’s view, the Barkers’ claim f@motional damages suffers a fatal flaw that
would not be detrimental in a common law taction, because the IPLA is the sole remedy for
product liability actionssounding in tort. See Dague v. Piper Aircraft Corpd18 N.E.2d 207,

212 (Ind. 1981)see also Gardner v. Tristar Sporting Armdo. 1:09-cv-0671-TWP-WGH, 2010
WL 3724190, at *2 (S.D. Ind. Sep5, 2010). Thus, the Barkers must fulfill the requirements of
the IPLA before their claim can proceed.

The Barkers fail to allege any bodily injuriedeath, loss of services, and rights arising
from any such injuries, or major property daypa They argue thegmotional distress falls
under the “rights arising from any such inggi category of “physical harm,” but fail to
adequately explain why. It is a fair readingtbé statute that “rightarising from any such
injuries” refers to a bodily injury suffered ke plaintiff and not by a third party. And the
Barkers have not alleged any physical manifestation of their emotional distress that would

establish their own bodily injury. The Barkers essentially askistCourt to not just recognize

2 |n the insurance context, the Indiana Supreme Court has interpreted policy languamglyfrifury” defined as
“bodily injury to a person and sickness, disease or death which results from it” as including emotionaht@hd m
distress.State Farm Mut. Auto. Ins. Co. v. Jakup&1 N.E.2d 654, 657 (Ind. 2008). The Court found that because
the definition extended bodily injury to include “sicleseand disease,” the average lay person reading the policy
would expect mental anguish to be included within the definition of sickness or diséasehe IPLA in contrast
does not extend the definition of physical harm to sickness or disease, but is limited to bodily injury, death, los
services, and rights arising from any such injuries.
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them as users or consumers of the produetltom a duty was owed, but to also import the
common law tort bystander theoryrefcovery into the IPLA analysis by using N.B.’s injuries as
the predicate physical harm. This the Courtned do. The Barkers must allege some physical
harm of their own to qaport a claim for relief.Cf. Bray v. Marathon Corp588 S.E.2d 93, 96

(S.C. 2003) (holding that “[i]t is not unreasonable to conclugeuser of a defective product
might suffer physical harm from emotional damdgeéne use of the prodticesults in death or
serious injury to a third person, irrespective of the relationship between the user and third
person.”). Stated another waw the Court's view, damage®r emotional distress are not
foreclosed entirely under the IPLAut in order to seek such dages a plaintiff must allege his

or her own physical harm, aparbin that of a third party. This unlike a common law tort
claim under the bystander theampere the bystander/plaintiffdaim is predicated on a breach

of legal duty to a third party. Because therkgas have only alleged that they suffer from
emotional distress as a result of withessing N.B.’s serious injury, they have failed to state a claim
under the IPLA.

V. CONCLUSION

For the reasons set forth abpwikee Court finds that the Beers have failed to allege
physical harm, a requirement of the IPLA. Téfere, CareFusion’s Motion to Dismiss (Dkt. 65)
is GRANTED. Any claims made on behalf of Rigiffs Andrew and Sarah Barker are
DISMISSED without preudice.

SO ORDERED.

Date.  11/30/2012 d \Da@»\w»(ly\ 2

Hon. TarWa Walton Pratt, Judge —
United States District Court
Southern District of Indiana
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