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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

SALVADOR NOLASCO-VAZQUEZ, )
)
Petitioner, )
)
VS. ) Cause No. 1:11-cv-1596-WTL-TAB
) 1:09-cr-141-WTL-KPF-1
USA, )
)
Respondent. )

ENTRY DENYING MOTION UNDER 28 U.S.C. § 2255 TO VACATE, SET ASIDE, OR
CORRECT A SENTENCE BY A PERSONIN FEDERAL CUSTODY AND DENYING
CERTIFICATE OF APPEALABILITY

This cause is before the Court on PetiéioSalvador Nolasco-Vazquez’'s motion under
28 U.S.C. § 2255 to vacate, set asidr correct sentence by a marsn federal custody. Dkt. No.
1. The motion is fully briefed, and the Court, being duly adviB&NIES the motion for the
reasons set forth below. The Court also finds éhedrtificate of appealdity should not issue.

l. BACKGROUND

On September 22, 2009, a grand jury sitting e Slouthern District oindiana returned a
twelve-count indictment chargirggveral individuals, includinijolasco-Vazquez, with various
crimes related to a methamphetamine distrilouting in southern Indiana. Nolasco-Vazquez
was charged with one count of conspiracy tespes and/or distributeftiy or more grams of
methamphetamine in violation of 21 U.S.C. 88 841(a)(1) and 846, and eleven counts of

distribution of methamphetamine in véion of 21 U.S.C. § 841(a)(1).
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On February 9, 2011, Nolasco-Vazquez agteqiead guilty to the conspiracy charge
pursuant to a plea agreement with the Governfhenexchange for Nolasco-Vazquez's guilty
plea, the Government agreed to dismiss the remaining charges. The plea agreement also
contained the following apflate waiver provision:

Nolasco-Vazquez understands that he datatutory righto appeal the

conviction and sentence imposed argtanner in which the sentence was

determined. Acknowledging this right andarchange for the concessions made

by the United States in this Plea Agres Nolasco-Vazquez agrees that he

expressly waives his right to appea ttonviction and any sentence imposed in

this case on any and all grounds, includimg right to appeal conferred by 18

U.S.C. § 3742. Additionally, Nolasco-Vgzez also expressly agrees not to

contest, or seek to modify, his comn or sentence or the manner in which it

was determined in any type of proceeding, including, but not limited to, an action

brought under 18 U.S.C. § 3582 or 28 U.S.C. § 2255.

Plea Agreement at { 10, Criminal Dkt. No. 120.

During the change of plea and sentencingying, the court determined that Nolasco-
Vazquez was “fully competent and capable of emée]an] informed plea,” and that his plea was
“knowing and voluntary and did na¢sult from any force, threats or promises” other than the
promises contained in the plea agreement. &teaSentencing Tr. at 49, Criminal Dkt. No. 144.
Thereatfter, the court sentenced Nolascoe@z to 180 months in prison. Judgment was
formally entered on February 16, 2011. Nola¥ezquez did not appehls conviction or
sentence. On December 1, 2011, however, hethiedstant motion for relief pursuant to 28
U.S.C. § 2255.

Il. STANDARD

A motion pursuant to 28 U.S.C. § 2255he presumptive means by which a federal

prisoner can challenge hesnviction or sentencé&ee, e.g., Davisv. United States, 417 U.S. 333,

! The plea agreement was reached pursuant to Federal Rules of Criminal Procedure
11(c)(1)(A) and (B).



343 (1974). A court may grant relief pursuangt®255 if a sentence “was imposed in violation

of the Constitution or laws of ¢hUnited States, or that the court was without jurisdiction to

impose . . ., or that . . . was in excess of the maximum authorized by law, or is otherwise subject
to collateral attack.” 28 U.S.@.2255(a). The scope of reli@failable under § 2255 is narrow

and limited to “an error of law tha&t jurisdictional, onstitutional, or corigutes a fundamental

defect which inherently results anxcomplete miscarriage of justic&drre v. United States, 940

F.2d 215, 217 (7th Cir. 1991) (internal citations omitted).

II. DISCUSSION

Nolasco-Vazquez argues that his conwaictand sentence should be overturned for a
number of reasons. The Government arguesekiewy that Nolasco-Vazquez’s motion should be
denied because he waived hght to file a motion for reéf pursuant to 28 U.S.C. § 2255.

“A defendant may validly waive both his rightaadirect appeal and his right to collateral
review under § 2255 as a part of his plea agreemi€diiér v. United Sates, 657 F.3d 675, 680
(7th Cir. 2011) (citinglones v. United States, 167 F.3d 1142, 1144-45 (7th Cir. 1999)). “A
voluntary and knowing waiver of an appé&alalid and must be enforcedbwell v. United
Sates, 694 F.3d 898, 902 (7th Cir. 2012) (quotatiansl citation omitted). However, a voluntary
and knowing waiver will not be enforced in sitions where “the sentence exceeds the statutory
maximum, when the plea or court relies on astibutionally impermissible factor like race, or
when counsel is ineffective in timegotiation of the plea agreemend’ (citing Keller, 657 F.3d
at 681);see also Mason v. United Sates, 211 F.3d 1065, 1069 (7th Cir. 2000) (because
ineffective assistance of counsdlallenge did not include isswf deficient negotiation of

waiver, petitioner waived right seek post-conviction relief)pnes, 167 F.3d at 1145.



Nolasco-Vazquez argues thihe appellate waiver should be set aside because his plea
was not knowingly and voluntarilpade, and because he receiwveffective assistance of
counsel during the criminal proceedinBeth arguments are addressed below.

A. Voluntary and Knowing Waiver

Nolasco-Vazquez argues that his waiwkappeal was not voluntary and knowing
because he “was arrested and forced to s[gfiea [d]eal he did not understand,” and because
his plea “was induced by his counsel’'s misrepneg@ns as to what sisentence would in fact
be.” Nolasco-Vazquez's Br. at 5, 7, Dkt. Nb.Nolasco-Vazquez’s arguments, however, are
without merit.

During the change of plea and sentencing hearing, the court, through an interpreter,
placed Nolasco-Vazquez under oath and askedrarmus questions regarding his competency,
his rights, and the plea agreement. Nadagazquez confirmed #t he understood the
conspiracy charge and its penalties and he iehal plead guilty to the crime. The court also

noted the waiver of appealuse in the plea agreemémiolasco-Vazquez also acknowledged

’Nolasco-Vazquez now claims that “[t|hesBict Court erred bfailing during the plea
colloquy to advise Nolasco-Vazquef the terms of the appellataiver and determine whether
he understood that provision.” Nolasco Vazqu&esp. at 3. The court, however, stated as
follows during the hearing:

Paragraph No. 10 [of the plea agreemé&gity me that you understand you have
the statutory right to ggeal your conviction and the sentence imposed and the
manner in which the sentence is deteed; but acknowledging that right, that
you are waiving or giving up your right &ppeal the conviction and any sentence
imposed in this case on any grounds. Yaaso agreeing that you will not seek
to modify you sentence aftpidgment is entered. . . .

Do you have any questions about anyttimaf | have talke@bout that is
contained in [the] plea agreement?

Plea and Sentencing Tr. at 21-22. In respomsiee court’s question, Nolasco-Vazquez
answered, “No. Everything’s fineld. at 22.



that he reviewed the plea agreement withrsel and that he understood the terms of the
agreement. Nolasco-Vazquez further acknowledatithe court was noéquired to follow the
Sentencing Guidelines, the court could imposentesiee more severe or less severe than the
Guidelines, the sentence he ultimately recen@ald be different sm any recommendation
given by his lawyer, and even if the term of imprisonment he received was more than he had
hoped, he would still be bound by his guilty plea.
Nolasco-Vazquez also acknowledged that notbreatened him or made any promises to
him in order to influence his decision to pleadlty. The following collguy also took place:
The Court: You've obviously talid with Mr. Huelskamp throughout
his representation of you, whethgs individually or with
Mr. Revis’s assistance. Hayeu been able to understand

what he’s been talking about?

The Defendant: Yes.

The Court: With respect to MHuelskamp’s representation of you, do
you feel you've had sufficient time to talk with him and to
work with him to try to consler any options that you might
have regarding this case?

The Defendant: Yes, yes. | am awafeverything they have told me
because — why would | make you waste your time with
something that is true?

The Court: Are you satisfied withe counsel and peesentation and
the advice that Mr. Huelskamp has given you as your
lawyer?

The Defendant: Yes, | am. | am.

The Court: Is there anything that you wanted him to do as your lawyer

that he has failed to do?

The Defendant: No, because they exped everything in detail. You can
do this or that. These are youmges. Is this true? Is this
true? They can tell you. I bthem everything's true.



Plea and Sentencing Tr. at 6, 47-48.

The court ultimately concluded that Nolasco-Vazquez was “fully competent and capable
of entering [an] informed plea,” and his “plefguilty [was] knowing and voluntary and did not
result from any force, threats or promises, extlepge particular promiséisat [were] contained
in the plea agreementd. at 49.

The foregoing record demonstrates that NotaVazquez's waiver was, in fact, knowing
and voluntarySee Mason, 211 F.3d at 1069 (waiver was volurptand knowing where record
demonstrated that defendant “volunteered twpeoate and enter into agreement with the
government in order that he might possildgeaive the benefit & lighter sentence”)Jnited
Satesv. Blinn, 490 F.3d 586, 588 (7th Cir. 2007) (“We welhforce a plea agreement’s appellate
waiver if its terms are clear and unambiguond tne record shows thtite defendant knowingly
and voluntarily entered into ther@gment.”). There is no basis to find that Nolasco-Vasquez did
not understand the plea agreement. Rather,dhedript demonstratéisat Nolasco-Vazquez
fully understood his plea agreement and the rightagreed to relinquish. Thus, the waiver of
appeal clause in the plea agreement is valid and enforceable.

B. Ineffective Assistance of Counsel

As noted above, a valid and enforceable waiver will be set aside if the petitioner can
establish that he received “ineéftive assistance of counsel onoection with the negotiation of
the plea agreementKeller, 657 F.3d at 681.

[T]o make out a claim for ineffectivesasistance of counsel in the context of a

guilty plea, a defendant must show (1) that counsel’s performance fell below an
objective standard of reasonableness; ahthé there is a reasonable probability

% Nolasco-Vazquez's argument that he “waduced by his counselisisrepresentations
as to what his sentence would in faet” is discussed below in Section I1.B.
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that, but for counsel’s errors, the defemdaould not have pled guilty and would
have insisted on going to trial.

Bethel v. United States, 458 F.3d 711, 716 (7th Cir. 2006) (citing| v. Lockhart, 474 U.S. 52,
57-59 (1985)).

Nolasco-Vazquez alleges thaiunsel’s performance was deéint because: (1) Counsel
told Nolasco-Vazquez that a lesser secgenas possible; (2) counsel was unable to
communicate effectively with Nolasco-Vazquezcause counsel spoke only English while
Nolasco-Vazquez spoke only Spdmiand (3) counsel failed tootify the Mexican Consulate of
Nolasco-Vazquez's arrest. As an initial matter, none of these arguments relate to counsel’s
negotiation of the plea agreeneNotwithstanding the foregoing, Nalasco-Vazquez’'s arguments
also fail on the merits.

With regard to Nolasco-Vazquez’'s argument that counsel promised him a lesser sentence,
he fails to show theequisite prejudice und&rickland. In other words, Nolasco-Vazquez has
not shown “that, absent counsel’s erronealsce, he would not have pled guilty but would
have insisted on going to triaBethel v. United States, 458 F.3d 711, 718 (7th Cir. 2006). In
Bethel, after pleading guilty and receiving a semgf 192 months in prison, the defendant
filed a motion for relief under 28 U.S.C. § 228lteging that counsel “provided ineffective
assistance by failing to warn him before he pled guilty that he would be subject to treatment as a
career offender, instead advisinign that his sentence would lethe range of 100-125 months,
substantially less #n the 192 months to which he was ultimately sentente.dat 712.
Regardless of whether counsel's performance aedicient, howevethe Seventh Circuit
concluded that Bethel failed th®w that he was prejudiced bgunsel’s actions. In this regard,

during the sentencing hearing,



the district court advised Bethel thas Isientence could be more severe than he
might be expecting; that the governmesgerved the right to challenge the
Guidelines computations preparedthg probation office; that any Guideline
computation discussions wemet part of the plea agement; and that Bethel
should not rely upon the possibility oparticular sentence based on Guideline
computation discussions held betwekefiense counsel and the government. The
court [also] advised Bethel that “the Court will not be able to determine the
guideline sentence for your case uafter the presentence report has been
completed and ... you have had the opportunity as will the government to
challenge the reported facad the application of éhguidelines recommended by
the probation officer and that the seremmposed may be different from any
estimate your attorney may have given yothé court thus informed Bethel in
six or seven different waythat he could not rely omg particular predictions or
discussions about a possldentence when he entered his plea. Under oath,
Bethel stated that he understood alifo$ and still wanted to plead guilty. In
doing so, he was affirming that his guilty plea was not made in reliance of a
particular sentence.

Id. at 718.

Similarly, Nolasco-Vasquez fails to shovatthe was prejudicealy counsel’s advice.
First, by signing the plea agreement, NolascaeW@z acknowledged and agreed that “the final
determination of [his] sentence, including #avisory sentencing guideline range, [would] be
made by the Court.” Plea Agreement at § 3o8dcat Nolasco-Vazquez's change of plea and
sentencing hearing, the courttahgh an interpreter, advisébblasco-Vazquez that it was not
required to follow the Sentencing Guidelinegatld impose a sentence more severe or less
severe than the Guidelines, the sentencetheaitly received coulbe different from the
recommendations of the Government or his lkerygnd even if the e of imprisonment he
received was more than he had hoped, hedvstill be bound by his guilty pleas. Nolasco-
Vazquez also acknowledged that no one had raagé¢hreats or promises, other than what was
in the plea agreement, to influence his decigd plead guilty. At no time did Nolasco-Vazquez

advise the court that his agment to plead guilty was bassdcounsel’s promise of a lesser



sentence. Thus, like the petitioneBethel, Nolasco-Vazquez is unable to make the requisite
showing of prejudice undé&tickland.

There is also no evidence that NolaMa®quez was unable to effectively communicate
with counsel. Rather, the following exchange tioak place at the plea and sentencing hearing
between Nolasco-Vazquez ane tourt reveals the opposite:

The Court: You've obviously talld with Mr. Huelskamp throughout

his representation of you, whethgs individually or with
Mr. Revis’s assistance. Hayeu been able to understand
what he’s been talking about?

The Defendant: Yes.

Plea and Sentencing Tr. at 6.

Lastly, counsel was not ineffective in failibg notify the Mexican Consulate of Nolasco-
Vazquez’'s arrest. As an initial matter, itli® Government and not counsel who must make
certain notifications undehe Vienna Conventiorsandoval v. United Sates, 574 F.3d 847, 850
(7th Cir. 2009). Moreover, Nolasco-Vazquegues that had counsel notified the Mexican
Consulate “there was a reasonable probability of a different outcome. First, the Mexican
Consulate would have translated all of tteeuments].] . . . Second, the Mexican Consulate
would have been able to expiaverything in Spanish.” Nolage/azquez’s Br. at 6. The Court
has already determined, however, that Nolasareiez and counsel were able to effectively
communicate and Nolasco-Vazquez understood & gjreement and thghis he agreed to
relinquish. Thus, Nolasco-Vazquez is unablehovs that he was prejuckd by counsel’s failure
to notify the Mexican Consulate of his arrest.

Based on the foregoing, Nolasco-Vazquez fails to show that he received ineffective

assistance of counsel. Accordingly, as to alladoo-Vazquez's claims, the appellate waiver

clause in the plea agreement is valid and must be enforced.



V. CONCLUSION

For the foregoing reasons, Nolasco-Vazzja motion for relief pursuant to § 2255 is
barred by the appellate waiver provision ia filea agreement. As such, Nolasco-Vazquez’s
motion pursuant to 28 U.S.C. § 2255 to vacate, set aside, or correct senHBEsED .

The Clerk is also directed to includea copy of the transcript from Nolasco-
Vazquez’'s change of plea and sentencingdmng (dkt. no. 144) recently filed under cause
number 1:09-cr-141-WTL-KPF-1 with Petitioner’s copy of this Entry.

V. CERTIFICATE OF APPEALABILITY

Pursuant to Federal Rule of Appell&mcedure 22(b), Rule 11(a) of the Rules
Governing 8 2255 proceedings, and 28 U.S.C. § 2258 Court finds that Nolasco-Vazquez
has failed to show that (1) reasonable jsngould find this Court’s “assessment of the
constitutional claims debatable or wrong,”(8) reasonable jurists would find “it debatable
whether the petition states a valid claim of deaial of a constitutional right” and “debatable
whether [this Court] was correit its procedural ruling.9ack v. McDaniel, 529 U.S. 473, 484
(2000). The Court therefol2ENIES a certificate of appealability.

SO ORDERED:08/20/2013

Copy by U.S. Mall to: ..

SalvadorNolasco-Vazquez Hon. William T.Lawrence, Judge

09272-028 United States District Court
FCI Fort Worth Southern District of Indiana
Federal Correctional Institution

Inmate Mail/Parcels
P.O. Box 15330
Fort Worth, TX 76119

Copies to all counsel of recowih electronic communication.
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