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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
WINE & CANVAS DEVELOPMENT LLC,
Plaintiff,
VS. CaseNo. 1:11ev-01598TWP-DKL

THEODORE WEISSERand
CHRISTOPHER MUYLLE

Defendants.

CHRISTOPHER MUYLLE
Counter Claimant,
VS.
WINE & CANVAS DEVELOPMENT LLC,

Counter Defendant.

CHRISTOPHER MUYLLE,
Third Party Plaintiff,
VS.

TAMARA SCOTT,DONALD
MCCRACKEN, andANTHONY SCOTT,

N N N N N N N N N N N e N N N N N N N N N N N e N N N N N N N N N N

Third Party Defendants.

ENTRY ON DEFENDANT THEODORE W EISSER'S
FAILURE TO SHOW CAUSE

This Court held a final pretriadonference on October 22, 2014, to assist the parties and

the Court in preparing for trigivhich is scheduled to begin on November 17, 2014. The parties
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were to appear and participate in the final pretrial conference. Defendaniof@&deisse(‘Mr.
Weisser) apro se defendantfailed to appear and participatethe final pretrial conferenc®©n
October 22, 2014, the Court ordered Mr. Weisser to show cause within seven days, in wyting, wh
he should not be sanctioned under Federal Rule of Civil Procedure 16(f) for his failure to appear
(Filing No. 399. Mr. Weisser failed to rgmnd in writing to the Court’s @er.! For the following
reasons, the Court finds Mr. Weisser in defautbdmbility for the claims asserted against him in
Plaintiff Wine & Canvas Development LLC’s (“WNC”) Amended Complaiati(ig No. 39.

l. DISCUSSION

Federal Rule of Civil Procedur&(f)(1) states:

On motion or on its own, the court may issue any just orders, including those
authorized byRule 37(b)(2)(A)(iiy{(vii), if a party or its attorney:
(A) fails to appear at a scheduling or other pretrial conference;
(B) is substantially unprepared to paipate—or does not participate in good
faith—in the conference; or
(C) fails to obey a scheduling or other pretrial order.
The Rule 37(b) sanctions available to the Court under Rule 16(f)(1) intlex@eringa default
judgment against the disobedigatrty.” Fed. R. Civ. P37(b)(2)(A)(Vi).

“Courts are givenwide latitude in fashioning appropriate sanctiotst the sanctions
must be reasonable under the circumstahdesFoods, LLC v. Rigdon, 2012 U.S. Dist. LEXIS
26014 at *4(S.D. Ind.Feb. 2,2012) (quotinge360 Insight, Inc. v. Spamhaus Project, 658 F.3d
637, 642 (7th Cir. 2011)). Default judgment is one of the most severe sanctions available to the

court, so it should be imposed only when there has be#ifufness, bad faith, or fault.e360

Insight, 658 F.3d at 642ad faith is*conduct which is either intentional or in reckless disregard

1 The Court notes that the mailing containifiing No. 397has been returned as undeliveraBie Filing No. 398
However parties are responsible for maintainigrurate address and other coniaftirmationwith the court The
Courtalso notes thatir. Weisser telephonethe Courtroom Deputy Clerlon two occasions and haslvised that
Defendant Muylle’s counsel emailed him a copy of the show cause. dfdewWeisseradditionally informed the
Courtroom DeputyClerk thathe would be filinga written a response. To date,wgtten response has bemteived
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of a partys obligations to comply with a court ordeMarrocco v. Gen. Motors Corp., 966 F.2d
220, 224 (7th Cir. 1992). “[WI]illfulness is shown iparty s continuing disregard for the litigation
or for the procedures of the couravisv. Hutchins, 321 F.3d 641, 646 (7th Cir. 2003).

Here,Mr. Weisser has disregarded many Court Orders, the procedures of the Court, and
the litigation, which has beeprejudicial to Raintiff's ability to proceed with arefficient
prosecution of its casend prejudicial to the Court’s orderly administration of the doB&tause
of his pro se status, the Court has shown some leniency, however, procedural rules @nnot b
ignored even for aro se litigant. On October 22, 2012, Mr. Weisser filed an answer to WNC’s
amended complaint(ling No. 5]) andasserted two counterclaims in his answer. Mr. Weisser has
had almost no involvement in this litigation since that filmgre than two years ag8pecifically,
the Court considerthe following circumstances:

1. Failure to identify and attach agreementind obey court order.

WNC filed a motion for a more definigatement from Mr. Weisser, explaining that Mr.
Weisser’s counterclaim referred to a licensing agreement between the partis, \hgisser did
not identify the agreement or attach it to his counterclaimm(@ No. 53. Because Mr. Weisser
did not include or identify the licensing agreement, WNC could not adequately answer Mr
Weisser’s counterclaimd. On July 2, 2013, the Court granted WNC’s motion in part, ordering
Mr. Weisser to “identy and attach the licensing agreement referenced in Count | of his Counter-
Claim.” (Filing No. 112 at J Mr. Weisserhas not complied with this Court Order. More than a
yearhas passedincethe OrderandMr. Weisserstill has notidentified orattacheda licensing
agreementa his counterclaim.

2. Failure torespond andClerk’s Default.

WNC’s amended complaint asserted claims against Mr. Weisser and his erilities
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Canvas CA LLC and \isser Management Group LLEil(ng No. 3. Mr. Weisser’'s entities
never answered thamendedcomplaint. Defendant Christopher Muylle later added WNC'’s
members to the litigation as thipghrty defendants on April 30, 2018i(ing No. 69. Third-party
counterclaims were filed against Mr. Weisser and his entities on June 182018 o. 10).

Mr. Weisser and his entities never responded to thesdparty counterclaims. Because Mr.
Weisser and his entities did not respond, WNC moved for an entry of clerk’s defauliniurs
Federal Rule of Civil Procedure 55(&)l{(ng No. 13). On November 22, 2013, a Clerk’s Entry
of Default was entered agairtkird-party counterclaim defendants Mr. Weisser and higies
(Filing No. 210. Default also was entered against Mr. Weisser's entities as defendants, but
because Mr. Weisser had filed an answer to the amended complaint, default waredizginst
him as a defendant.

3. Failure to appear and participate in court conferencs.

On January 22, 2013, the Court held a telephonic status conference in which the parties
were to participate. Mr. Weisser failed to appear for the status confered¢ke &ourt issued a
show cause order regarding his failure to appear and participéatey (No. 77). Mr. Weisser
responded to the show cause order on February 11, 2003 (No. 80. Again, on April 21, 2014,
the Court held a telephonic status conference in which the parties were tpai@rtigir. Weisser
failed to appear for the status confereriger(g No. 309.

4. Failure to cooperate in discovery and obey court orders

WNC sought to depose Mr. WeisdarJanuary 201&nd served him with a deptien
notice and subpoemaDecember 201Mr. Weisser faikd to appear for his depositidrhereatter,
WNC asked the Court to compel Mr. Weisser to appear for his depo@itioy No. 84. Mr.

Weisser did not file a response to WNC’s motion. The Court granted WNC’s motion peelcom
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Mr. Weisser’s deposition but denied an award of sanctiahsd No. 92. The Court also ordered
Mr. Weisser to cooperate in scheduling his deposition.

Despite theCourt’s Order, Mr. Weisser ignored WNC'’s efforts to reschedule his deposition
and failed to cooperate in discovery. Because Mr. Weisser refused to coopecattudisg the
deposition, WNC again sought the Court’s intervention, requesting sanctionsnaoitlex
compelling the depositiori=(ling No. 125. Mr. Weisser again did not file a response to WNC'’s
motion. The Court denied the motion for sanctions because the deposition had not been
restieduled, so Mr. Weisser did not fail to atterstt@eduled deposition (Filing No. 187. But the
Court reminded the parties that the previous motion to compel had been granted concerning M
Weisser’s deposition=(ling No. 187 at . The Court alsevarned Mr. Weisser:

However,whenDefendanWeisserfailed to cooperatevith Plaintiff in scheduling

the deposition, halsofailed to comply with the Court’s orderto do soin Dkt.

92. As a party to this litigation, Weisser cannot avoid the discoveryprocess

simply by ignoring Plaintiff's requests. . . The Court advises Defendant Weisser

that failure toappear for demotion could lead to sanctions, including a default

judgment.

(Filing No. 187 at 2adopted byFiling No. 289. Mr. Weissr eventually appearetbr his
deposition on December 5 and 6, 2013.

5. Failure toparticipate in litigation and prosecute counterclaims.

WNC moved to dismiss the counterclaiof Mr. Weisseron July 25, 2013Filing No.
133. Mr. Weisser never respondtmthe motion to dismiss his counterclaims. The Court ruled on
WNC’s motion and dismissed Mr. Weisser’s first counterclaim, but the secondecdaim
survived dismissalHling No. 145adopted by-iling No. 179andFiling No. 189.

WNC then moved for summary judgment avr. Weisser'ssecondcounterclaimon

February 21, 2014~(ling No. 266. Again, Mr. Weisserdid notrespondo WNC’s motion. The
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Court ruled on WNC’s motion and entered summary judgment against Mr. Weisssrsacdmnd
counterclaim, leaving him with no counterclaims against WN@(g No. 34).

The Court entered a case management order estaplisl@adlines for discovery,
disclosures, and dispositive motions. Despite the Court’s case managememordéisser has
not filed apreliminary witnesdist or a preliminary exhibit listMr. Weisser has not filedfaal
witnesdlist or a finalexhibit list. Mr. Weisser has not filed apyeliminary jury instructions, issue
instructions, or verdict forms preparation for trial. Mr. Weisser has not participateith the
other partiesn attempting to file any joint instructions werdictforms.

6. Failure to appear andparticipate in final pretrial conference, and failure to respond to
order to show cause

The Court held a final pretriatonference on October 22, 2014. Trial is scheduled to begin
on November 17, 2014. The parties were to appeaparidipate irthe final pretrial conference.
Mr. Weisserfailed to appear and participatethe final pretrial conference. On October 22, 2014,
the Court ordered Mr. Weisser to show cause within seven days, in writing, vehgtid not be
sanctioned urel Federal Rule of Civil Procedure 16(f) for his failure to apgééamg No. 396)

Mr. Weisser failed to respond in writing to the Court’s Order.

. CONCLUSION

Mr. Weisser has demonstrated #éifsl andcontinuing disregard for this litigation and for
the procedures of theo@rt.He abandoned his counterclaims. He failed to respond to motions filed
against him. He failed to participate in the litigation and in the Court’s conferedeefailedto
obey numerous court orders. The Courd$that Mr. Weisser’s actions and inaction have been
prejudicial toWNC's ability to proceed in the &€ient prosecution of its case and prejudicial to

the Cout’s orderly administration of itdocket.Given the long history of Mr. Weisser’s actions,
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the numerous warnings to Mr. Weisser, and the proximity of the jury trial, the flustthat
default against Mr. Weisser is the appropriate sanction.
Il CONCLUSION

For the reasons stated above, the Court finds Defefiti@otore Weissen default as to
liability for the claims asserted against him in Plaintiff Wine & Canvas Developiied’s
Amended ComplaintHling No. 39.

No partial judgment shall issue at this time. The matter shall be set for headamages
following the trial of the remaining defendant.

SO ORDERED.

Date:11/10/2014 dw% \Daf;\wﬂ»«ib‘[

Hon. Talﬁ'ﬂ’ Walton Pratt, Judge
United States District Court
Southern District of Indiana
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