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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

MICHAEL MITCHEFF RMD,

ERIC SMITH, )

)

Plaintiff, )

)

VS. )

)

CORIZON, BRUCE LEMMON, )
A. BAKER, ) Case No. 1:12v-00159TWP-MJD

KIM DON, )

)

)

)

Defendants.
ENTRY ON PLAINTIFF'S MOTION TO CORRECT ERROR

This matter is before the Court on Plaintiff Eric Smith’s (“Mr. Smitlkl9tion toCorrect
Error or Relief from Judgment (Dkt. 164) pursuant to Rules 59(e) and 60 Betleeal Rules of
Civil Procedure. The dismissabf thisaction was entered on the dockatAugust 8, 2014.(Dkt.
162).“To prevail on a Rule 59(e) motion, the moving party must clearly establidiatithe court
committed a manifest error of law or fact, or (2) that newly discovered eadeecluded entry
of judgment.”Edgewood Manor Apartment Homes, LLC v. RUI Indem. Co., 733 F.3d 761, 770
(7th Cir. 2013)(internal quotation omitted). Rule 60(b)(2) also requires a showing of newly
discovered evidenc@lr. Smith's post-judgment motiofDkt. 164)is DENIED because he has
failed to show any error.

Mr. Smithfirst contends that the Court erred in disregarding his sworn statement that he
was“not out to Coufton July 19, 2011, when his surgery at an outside hospital was rescheduled.
(Dkt. 162, p.13, n. 3). He is correct in pointing out that his sworn statement is dderessilence,
however, it is undisputed dahmedical records reflethat on July 19, 201Mr. Smithhad a court

date. Even if the Court had relied bln. Smith's assertion that he was, in fathot out to couft

Dockets.Justia.com


http://dockets.justia.com/docket/indiana/insdce/1:2012cv00159/38543/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2012cv00159/38543/167/
http://dockets.justia.com/

that day this factual findingwould not have shown that abefendant had anything to do with,
much less exhibited deliberate indifference in, the rescheduling of his apgotratrthe hospital.
Therefore, there was no error.
Mr. Smithfurther argues that it is improper to grant summary judgment against agprison
who requested an expert to prove a medical standard of care. This is not true. Thedpeury
noted that it has no authority to provide a medical expert at public expense. (Dkt. 162, p. 15, n.4).
The Court “need not appoint an expertdgrarty’s own benefit.... Turner v. Cox, No. 141315,
2014 WL 3703865, *47th Cir. July 28, 2014)Brown v. United States, 74 Fed.Appx. 611, 614
(7th Cir. Aug. 11, 2003) (no civil litigant has a legal right for the government to bear thef cos
hiring an expert witness to testify on his behalf to establish an elemestazdd). fie Courthas
no authority to appoint and pay an expert to assist an indigent litigant in the preparatovilof a
suit for damages. 28 U.S.C. § 1915(d) does not authorize the government to pay or advance the
fees and expenses for witnesddsreover, contrary tdir. Smith's suggestion thabefendants
should have been ordered to pay the coskssofmedical expérthe Court finds that Rule 706 of
the Federal Rules of Civil Procedureis not applicable to the issues presented in this action.
Next,Mr. Smithasserts that the Court erred when it concluded that cost was not a factor in
the provision of his medical bmand when it relied on Seventh Circuit case law in determining
that it is not unlawful for prison medical personnel to consider costs of treatfienSmith’s
rehashing of this argument is still not persuasive. It ipaose unconstitutional to consider cost
of various treatments in determining what care is appropriate and nedasseryprison setting
This does not mean that budget constraints can justify or excuse deliberawranddf The
evidence in this action, however, did not refliit the cost of surgery was a barriestwgery

being provided tdMr. Smith



Finally, Mr. Smithargues that he has newly discovered evidence in support of his claims
against Dr. Mitcheff and Ms. Baker with respect to the denial of his eyegl&ésesntends that
he has learned that Ms. Baker’s alleged lack of knowledge of the eyeglassgspold have
been treated as unethical conduct and resulted in a reprimand or terminagimployment.
However, this contention simply does not constitute “gedvcovered evidence” of deliberate
indifference by any defendant.

For all of the above reasons, the plaintiff's postgment motion for relief from judgment
(Dkt. 164)is DENIED.

IT 1S SO ORDERED.

Date: 9/22/2014 dw% \Dae,\mqmﬁ

Hon. Ta11§'?1’ Walton Pratt. Judge
United States District Court
Southern District of Indiana
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