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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

JULIEE L. BATES,
Plaintiff,
VS.
1:12-cv-00308-RLY-DML

ROCHE DIAGNOSTICS
CORPORATION,

N N N N N N N N N N

Defendant.

ENTRY ON DEFENDANT'S MOTI ON FOR SUMMARY JUDGMENT

Plaintiff, Juliee L. Bates, is a formemployee of Roche Bgnostics Corporation
(“Roche”). FollowingRoche’s decision to terminaterremployment in February 2011,
Plaintiff filed the present case against Rodikeging that Roche discriminated against
her on the basis of her gender, under Titled¥ the Civil Rights Act of 1964, 42 U.S.C.

' ' 2000eet seq (“Title VII"), and her alleged diability, under thémericans with
Disabilities Act of 1990, 42 U.S.C.12101 et seq (“ADA”), as amended by ADA
Amendments Act of 2008. Plaintiff also ¢fa8 Roche retaliated against her in violation
of Title VII, the ADA, and the Familyvledical Leave Act, 29 U.S.C. § 261 seq.

Roche now moves for summarndgment. For the reasons set forth below, the motion is

GRANTED.
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l. Background

A. RocheDiagnostics

Roche is a worldwide dgnostics company that offers analytical and data
management systems for the preventthagnosis, evaluation and monitoring of
diseases. (Declaration of@tKincaid (“Kincaid Dec.”) 1 4). Roche implemented and
maintains leave angondiscrimination policies dagied to optimize its diversity
initiatives in the workplace arrohibit discrimination or retetion on the basis of age,
national origin, and other pratted characteristicsid( 1 5). Employees, including
Plaintiff, have ready access to these patigreluding its EEO and FMLA policies, via
Roche’s intranet. (Deposition of JudiBates (“Plaintiff Dep.”) at 142-43).

B. Plaintiff's Employment

Plaintiff was hired by Roche on SeptemB8, 2003, as an Information Security
Consultant. Id. at 143 and Ex. 10). Plaintiffduties consisted of helping Roche
personnel in Indianapolis understand thesgerity of electronic computer data and
computer password settings, and to ensurethiea¢ were no data security breachéd. (
at 147-48, 157).

Plaintiff's supervisor at the time, MaGabel, performed annual reviews of
Plaintiff's performance. Id., Exs. 15-17). For examplen Plaintiff's 2005 Performance
Appraisal, Gabel noted thatattiff “did an excellent jolof taking ownersip of [the
Information Security Handbook] andiwing the results to completion.”ld, Ex. 17 at

DEF1-115). He also noted, however, thatiiiff needed to fous on her “initiative,”



“taking on more of a leadershiple with the Information S®irity Group,” and becoming
more “results oriented.”ld.).

Following Gabel's departure from Razm 2006, Gregory Puckett became
Plaintiff's supervisor. Ifl. at 161). Puckett subsgently hired two women as
Information Security Consultés to work with Plaintiff: Jodi Hood and Barbara
Lanman. [d. at 163-64). After becoming PIlaiff's supervisor, Puckett received
complaints from Roche’s diabes care and professional diagnostics business units about
several deficient risk assessments Pifiihad conducted. (Eclaration of Gregory
Puckett  5). Accordingly, in her 2006rRRemance Appraisal, Puckett gave her an
overall rating of “Needs Development(Plaintiff Dep. Ex. 18 at DEF1-117).

In the spring of A07, Puckett told Lanmawho then told Plaitiff) that Plaintiff
“must have slept with her previous manager to get her jdd.”a{ 165). Plaintiff
reported the matter to Human Resourcesddger Scott Kincaid, who advised her to
discuss the comment with Pucketld. @t 168). Plaintiff did so, and Puckett denied
making the comment.Id. at 169). Puckett’s supervisor, Kurt Seiler, learned of
Plaintiff's allegation, and orded Puckett to apologize todrtiff because, in Seiler’s
opinion, Plaintiff is “thetype of person Roche wes in their employ.” Ifl. at 176).
Puckett’s apology was an acceptable gsmn to the issue for Plaintiff.lq. at 178).

In the next appraisal of Plaintiff's perfoance, Puckett gave Plaintiff an overall
rating of “Fully Achieved.” [d., Ex. 19). The score was hghthan the rating Puckett
had given Plaintiff the year before and wasnparable to the ratings she received from

Gabel. [d., Exs. 15, 17).



C. Roche’s Global Reorganization

Beginning in 2007, Roche begas@mpany-wide reorganization of its
Information Technology Security Depam¢nt. (Deposition of Joachim Bohnert
(“Bohnert Dep.”) at 13-14, 16). Duringithprocess, the Indianapolis Information
Technology Security Department in which Rt#f worked was intgrated into a newly
formed Global Information Security Team that was focused ®@cadmpany’s worldwide
operations. Ifl. at 192-93, 205). The Global Infoation Security Team was responsible
for engaging in risk-based security analyses in orderfégsard Roche’s digital assets
and proprietary information. (DeclarationJafachim Bohnert (“Bohnebec.”)  5). As
part of this reorganization, Plaintiff caraader the supervision dbachim Bohnert, who
was based in Basil, Switzerland. (Plainbiép. at 192-93; Bohnert Dec. 1 2, 4).
Bohnert oversaw a team that included sdvamgployees in Europe as well as three
female Information Security Consultants lazhin the United Stas: Plaintiff, Lanman,
and Hood. (Bohnert Dec. 1 6).

Bohnert selected Plaintiff to becortiee lead in risk management and
administrative security for the new grouflaintiff Dep. at 207). In her new role,
Plaintiff was responsible for, among othentfs, supporting global security functional
areas in the development and maintenancefofmation security policies, procedures
and standards.ld., Ex. 22). Plaintiff was also required to train users and managers in
the area of Security Awareneasid to plan and direct infolation security projects that
were focused on process improvemeopgrational efficiencies, and customer

satisfaction. 1fd.). The job requirements for Pl&ifis position includel “[e]xcellent
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communication and presentationlisk’ in addition to the aitity to travel due to the
global nature of the reorganized departmefd.).( Plaintiff was expected not only to
have a mastery of information technolagcurity and architecture, but also to
communicate the complicated world of IT setyuto non-techniclly oriented business
people within Roche through sulting projects and securitraining. (Bohnert Dec. §
7). In this regard, Plaintiff was expectiedoe able to work independently to move
projects to conclusion.ld.).

As part of the launch of the new global organization, Plaintiff attended a
Diagnostics IT Security Network (“DISN’'theeting in Hinterzarten, Germany on
October 15-17, 2007. (Plaintiff Dep.¥4 and Ex. 32). Plaiiff also underwent
training in Basel, Switzerland in Decemb@&0Z, during which shrst met Bohnert in
person. Id. at 213-15).

D. Plaintiff's Performance Fdlowing the Reorganization

Over the next year, Bohrtehad several opportunisgo personally observe
Plaintiff's performance. (Bohnert Dec. { 8Dne such occasion wat the February 27-
28, 2008 DISN meeting in Frankfort, Gaeany, where Plaintifspoke on Administrative
Security. (Bohnert Dec. § 8 and Ex. 1). abifdition, Bohnert had regular contact with
Plaintiff via telephone conferences, videaiarences, and by email, and traveled to
Indianapolis to personally meet with Plgfihand other Roche employees twice a year.
(Bohnert Dec. | 8; Bohnert Dep. at 67)offdrthese interactions with Plaintiff, Bohnert
noted that: (1) Plaintiff tended to jump from one subject to another without making a

point; (2) Plaintiff did not adequately responcatbhocquestions during presentations;
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and (3) Plaintiff needed to improve hemnomunication skills. (Plaintiff Dep. Ex. 24;
Bohnert Dep. at 23).

E. Plaintiff's FMLA Leave

In June 2008, Plaintiff had a hysterectomnwaich caused her to have nerve pain in
her right leg. (Plaintiff Dep. at 46). Aaabng to Plaintiff, hephysicians were never
able to diagnose her conditiorid.(at 44). Plaintiff apleed for FMLA with Liberty
Mutual, Roche’s FMLA administrator, and &we granted the same for the period May
28, 2008, through June 24, 200&d.,(Ex. 73).

F. Plaintiff's August 2008 Presentation

In August 2008, Bohnert observed Ptdfrgive a security training session.
(Bohnert Dec. Ex. E-4). Following thagssion, Bohnert emailed Joseph Kniesly
(“Kniesly”), a Roche administrator locatedIndianapolis who assisted him with
supervising Plaintiff, Hood, and Lanman, that stated, in pertinent part:

We seem to have an issue with [Plafihtifelivering . . . security trainings

effectively. Greg mentioned that sisedamaging the reputation of security

if she continuous [sic] doing that in [NbrAmerica]. . . . | have this on my
to be solved in thaear future list.”

(1d.).

G. Plaintiff's 2008 Performance Appraisal

Based on his observations of Plaintifisrformance and feedback from others,
Bohnert concluded that Plaintiff did nok&the initiative to solve problems, was not
decisive, failed to meet ddatks, and did not perform atlevel expected of someone

with her experience. (Bohnert Dec. T 1@kccordingly, Bohnert rated Plaintiff's



performance overall in her first full yeartine Global Information Security Group as
“Partially Achieved.” (Plaitiff Dep., Ex. 29). Bohnertsplained that the quality of
Plaintiff's Security Awareass “was unacceptable andampletely rolled out.” I{l. at
DEF1-123). Plaintiff agreed with Bohnextassessment: “[t]his true. Security
Awareness was not good.1d(). Bohnert also commented that Plaintiff needed to act
independently: she “must make decisions andwen and take appropriate action instead
of deferring to Management.ld at DEF1-120). Bohnert exphed: “[Plaintiff] will
execute a task once all stédpzs/e been identified. However, this position requires the
employee to contribute indepemdly for rout[ine] activitiesand escalate for exceptional
iIssues. She must be able to effectivapsult on Security topics . . . She has not
demonstrated the ability to dbis independently.” Id. at DEF1-121). Plaintiff
responded: “I will be conscious this in the future . .l.will be more independent and
influential.” (Id. at DEF1-123). Bohnert thanked Plaintiff for her feedback and outlined
several steps for her to move outloé “Partially Achieved” rating:

(). Actively manage her communications on assigned tasks with her team

leader [Bohnert] and colleagues;

(2). Set herself priorities to aaoplish by day, week and month;

(3). Demonstrate that she can masterdagrto day work and assigned projects;

(4). aNnociify her functional leader [Kniedlyvhen she needs clarification or has

questions.

(Id. Ex. 31). Plaintiff agreed th#tese requests were acceptabld.) (

H. March 2009 DISN Conference

Plaintiff informed Bohnert and Knieslydahshe would not be able to attend the

March 2009 DISN Conference in HeidleheGermany due to health issuekl. at 64,
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240-41; Affidavit of Juliee Bate(“Plaintiff Aff.”) § 40). PAhintiff therefore attended the
conference through a videonference service called Livemeetingd. &t 242-43). In
addition to Plaintiff, Kniesly and the heatithe Security Operations Center in
Indianapolis, William Tucekalso attended the Mar@®09 DISN conference via
Livemeeting.

Bohnert talked to Plairftiin advance about the conference and advised her that
she should attend whatever pons she wanted, but that he did not expect her to attend
the entire two-day session through Livemagtecause of the six-hour time difference
between Germany and the United States. (Baliep. at 36-37). Instead, Bohnert only
expected Plaintiff to attendelportions for which she would be required to conduct a
presentation. I¢. at 39). As as result, Bohnert scheduled Plaintiff’'s presentations for late
in the day in Germany so that she wouldabé&e to conduct them during normal work-
hours in the United States. (Bohnert Det2)l Plaintiff testified she had a difficult
time connecting through the telephone lines,\aad not able to get through for hours.
(Plaintiff Dep. at 243). Plaintiff alsogéfied that the quality of the connection
negatively affected her presentations. (Plaintiff Aff. § 46).

l. Plaintiff's Other Requests for FMLA Leave

In May 2009, Plaintiff applied and wascepted for admittance into the Mayo
Clinic for, inter alia, right leg pain. (Plaintiff Dep. &9). Roche granted her request for
continuous FMLA leave from May 9, 2009, May 19, 2009, to cover her hospital stay.
(Id. at 69 and Ex. 76). Rochesalgranted Plaintiff interitient FMLA leave from May

20, 2009, to November 15, 2009, to coverfature appointments fghysical therapy,
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and continuous leave from September 18, 2@D&ctober 18, 2009, to cover a surgical
procedure on her ovaryld( at 64, 75).

J. Plaintiff's June 2009 Training Session

In May 2009, Bohnert and Kniesly asKelintiff to focus on conducting training
sessions for Roche sites in North America sketched out what &y expected and her
deliverables. I¢l., Ex. 40). In connectiowith the training, Bohert counseled Plaintiff
not to become distracted byerational tasks and suggested that she prioritize her work
in order to dedicate the necessary ttmaccomplish the training projectid(, Ex. 41).
On June 16, 2009, while Plaintiff was on intermittent FMLA leave, Plaintiff conducted a
security awareness trainipgogram for Ventana, a medical device manufacturer that
Roche had acquired, in Tucson, Arizonkd. &t 83). The session did not go welld. @t
83 and Exs. 42, 45). After the trainings®n ended, Plaintiff warned Bohnert and
Kniesly: “I think somethingnight have gone wrong, blin not sure exactly.” Ifl. at
267). Jeff Oldakowski, the Manager of Infration Technology for Ventana, provided a
more comprehensive report on BL#T's performance to Kniesly:

Julie [Plaintiff] — Appearedhot to be as knowledgeable on the material. IT

staff had to correct her on some of thaterial. There was an incident with

[Plaintiff] and our Senior Vof HR. Basically, te HR security training

started with no introduction on the purpax who [Plaintiff] was. The Sr.

VP jumped in and began to ask quassi on the purpose of the training.

Eventually, the Sr. VIReft the training to taka call and returned later.

[Plaintiff] felt the senior VP was rude and unprofessional while the Dr. VP

felt [Plaintiff] started off on the wrapfoot without any introductions.

After the training, the Sr. VP, [Plainfif Jen-Loup (CIO) and | sat down to

address the feedback. This meetindymibt go exceptionallyell with both

sides confrontational.

(Id. at 254 and Ex. 42).



Based on the information provideg Oldakowski, Kniesly advised Human
Resources Manager Kincaid that despite radpu®ilaintiff's tasks tallow her to focus
on training, she still was not able “to pagp and present a professional training
program.” (d., Ex. 42). As such, Kngly informed Kincaid that he and Bohnert were
ready to take “the next performanescalation steps” with Plaintiff.ld.). Thereatfter,
Bohnert and Kniesly met with Plaintiff and discussed her performaitteat 67 and
Ex. 45). Bohnert commentéedat the feedback Rochedeeceived about her from the
Ventana training “was not favorable” and that her “[b]ehaviorrdytihe training with
HR was not acceptable; Ventana’s head dfié§ said you’re not invited back.td(, EX.
45). Additionally, Bohnert observed that PLits “training content was not appropriate
for all groups; for IT was too basic.'ld(). Beyond training, Blanert also noted that
Plaintiff had “a lot of activities without a i@f accomplishmentsuch as exception
forms that she had kept open for excessive periods of tiitg. Bohnert closed by
imploring her to improve:

Joe [Kniesly] and | want you to be sassful. | am repeating this again:

‘You can call me for guidance and support as mentioned.” Also our regular

jour-fix [one-on-one] meetings are a[n] oppmity to talk on further steps.

| know Joe will support you with tH&lorth America] region issues.

However, Joe and | cannot do the gssid tasks for you. You need to

deliver and be able to resolgmaller issues on your own.

(Id.). Bohnert advised Plaintiff that he wouldibdndianapolis theveek of August 10 to

talk in person, and that her performaficrist improve significantly” by the end of

August 2009. I(l.).
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Plaintiff's overallperformance, however, did not improve as requested by August
2009, and Bohnert subsequentigt with Plaintiff to discusadditional deficiencies that
he had observedld(, Ex. 50). For example, Plaintiffad been assigned to work on a
project to take the current exception mamaget standard operating procedure (“SOP”)
and break it out into a separate worktruction and high-level SOPId(). Bohnert
noted that Plaintiff failed to perform thestaon her own, forcin@ohnert to assume a
larger role on the project thanecessary to drive it to cometion, and that Bohnert also
had to frequently call her to &p on the delivery timelinesld(). Bohnert concluded that
Plaintiff's performance in consulting — whiclpresented a substeahtportion of her job
responsibilities — was not meeting the expigmis of her position ahreiterated that it
“must improve.” (d.).

K. Plaintiff's 2009 Performance Appraisal

Bohnert delivered Plaintiff’'s 2009 Perfoamce Appraisal to her on February 4,
2010. (d., Ex. 51). Bohnert gave Plaintiff the same overall score he had given her the
year before — “Partially Achieved.”ld.). Bohnert explained that Plaintiff “still performs
at a sub-standard level for someone at her experience level. She does not perform
independently. She hasn’trdenstrated the abilityo work efficiently on complex tasks
without extraordinar support from her manager completion of tasks by her
colleagues. Her working style is perceivediastructured as she jumps into many topics
at the same time. A clear demonstratiorhow she is going to selve complex tasks is
still missing.” (d. at DEF1-307). While Bohnert obsed/that Plaintiff could complete

tasks if she specifically wdsld what to do, her postin required her to “contribute
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independently for routine activities and escalate for exceptional isSixesmust be able
to effectively consult on Seaty topics, e.g., delivery of a Serity master plan. This is
a[] significant factor in the requirements tbis position. Her performance in this area
does not meet expectationsId.j.

Due to her rating and need to imprdws performance, Bohnert advised Plaintiff
that the company would notdar the expense of sending e Basel, Switzerland for
the April 2010, DISNconference. I¢., Ex. 52). Plaintiff instedattended the April 2010,
DISN conference via Livemeetingld( at 292-93 and Ex. 54).

L. Plaintiff Receivesa Documented Counseling

In light of Plaintiff’'s ongoing performnce problems, Bohnert placed Plaintiff on
Documented Counseling in May 2010d.( Ex. 55). In the Doumented Counseling,
Bohnert stated that Plaintiff's performaneas unacceptable and that she had failed to
perform at a level commensuratétwher experience. For example:

You should be able to analyze issues and formulate proposals

independently; for example, when anafgga topic, you must be able to

identify the criteria used foyour analysis, the pros and cons of the topic,

develop a[n] recommended approach veitfficient justification for that

approach and why that approach wdeded over other alternatives. Your
demonstrated performance to worki@pendently is substandard, when
compared to your peers.

(Bohnert Dec., Ex. 14 at DEF1-26).

Bohnert counseled Plaintiff to imprewner working style by not jumping into
several topics at the same time, and that she examine how she manages a project instead

of preparing lists of activities and mew®gs “with inconsequdial details.” (d. at DEF1-

26). Bohnert also advised her to imprakie communication she provided during her
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security awareness training sessions and tdunktraining appropriately to her audience —
which Bohnert regarded as aitaral success factor for ti@lobal Information Security
organization.” Id.).

Plaintiff signed the Document&fbunseling on May 27, 2010ld(). She
understood that Bohnert w&sot happy” with the way she communicated and promised
to make “immediate changes” tomply with theterms of the Documented Counseling.
(Plaintiff Dep., Ex. 56).

M.  Plaintiff Fails to Improve

Bohnert continued to worlith Plaintiff, but in his opinion, she was not
improving in the areas outlined above. (Batifec., Exs. 15, 16, 17). Despite her
ongoing performance issues,Bwrt invited Plaintiff to attend the September 21-22,
2010 DISN meeting in Basel, Switzerlando@rson so that Bohnert and his superior,
Wolfgang Reh, could further aluate her performance. (Plaintiff Dep. at 301; Bohnert
Dec. 1 30). Plaintiff conducted two presdiatias at the conference, including one on
Governance, Risk and Complianc(Plaintiff Dep., Ex. 61 Bohnert and Reh attended
Plaintiff's presentation and regarded it asdaquate. (Bohnert Dec. § 30). The slides
she prepared for thegsentation were disorganized, difficult to read and confusing.
(Id.). Plaintiff also did not clearly areffectively communicate the objectives and
benefits of her topic to the audience and failed to explain the inmgerte the issue to
the audience. |d.).

N. Plaintiff Is Placed On A Performance Improvement Plan
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Bohnert concluded that Plaintiff had reatisfied the objectivasgentified in the
Documented Counseling and that she shouldrbgressed to the next disciplinary step, a
Performance Improvement Plan (“PIP”)d.(f 31). Accordingly, Bohnert drafted a PIP
for Plaintiff and sent it to Kincaid for reviewld(). Plaintiff was sulequently served a
copy of the PIP on NovemberZ010. (Plainff Dep., Ex. 64).

In the PIP, Bohnert obserd that Plaintiff's “overt performance is still not
meeting the expectation of acseity consulting position.” I(l. at DEF1-21). Bohnert
therefore required that Plaintiff performatevel commensurateith her experience;
improve her working style by not jumping ini@mo many topics at the same time; create
proposed outlines and solutions; effectivedyisult on projects; and structure security
training appropriately for her audience —ig¥hhe reiterated was a “critical success
factor” for the Global Informigon Security organization.Id. at DEF1-21). The PIP
warned Plaintiff that if st failed to meet and consistly maintain the specific
objectives of the PIP over the next 60 ddlgs could lead to her terminationld.).

O. Plaintiff's Performance Fails to Improve

On November 16, 2010, Baert attended a Quarterly Exception Review meeting
conducted by Plaintiff. (BohmeDec., Ex. 20). Bohnert was not satisfied with her
performance, noting that sheléal to outline the objective dhe meeting, and did not
instruct the audience on how she would the session or what results would be
achieved. 1¢.).

On December 8, 2010, Bohnert provida&dintiff with feedback on a cost

comparison that he asked her to put together, Ex. 23). Plaintiff gave him five (5)
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slides of information, but failed to considée cost of the variousptions and could not
explain her methods ineating the comparisonld(). Bohnert subsequently rated
Plaintiff as “Did Not Achiee” in her 2010 annual Perfoance Appraisal. (Plaintiff
Dep., Ex. 70).

P. Request for Transfer

In January 2011, Plaintiff requested a #fen to an operations job at Roche.
(Plaintiff Aff.  91; Plaintiff Dep. at 319). By policy, Roche does not transfer employees
who are under a performance improvement pl@taintiff Dep. at 320). Accordingly,
Plaintiff's request was deniedld().

Q. Plaintiff Is Terminated

Bohnert concluded that Plaintiff had notsassfully achieved the terms of the PIP
and that she should be terminated. (BohDex. f 40). Bohnert sent Human Resources
Manager Kincaid a summary of Plaintif2©09 and 2010 Performance Appraisals and
Plaintiff's responses to his commentsd. (Exs. 26-27). Roche approved Bohnert's
decision to terminate Plaintiff.ld. § 40).

Bohnert flew from Switzerland to the ied States to personally deliver the
termination message to Plaintiffld( 4 41). Bohnert met with Plaintiff along with
Kincaid on February 7, 2011, and informteer that she had been terminateld.)(

Plaintiff did not receive any severance lafRtiff Aff.  93). Human Resources Manager
Kincaid testified that, under Roche’s severa policy, employees who are involuntarily
terminated are not eligible forwerance. (Kincaid Dec. § 12).

R. Chargeof Discrimination
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Plaintiff filed a charge of discriminat with the Equal Emplyment Opportunity
Commission (“EEOC”) on March 19, 2014lleging discrimindon based on sex,
disability, and retaliation. (Kincaid Dec., EX. 5The EEOC issued its notice of right to
sue on December 13, 2011, and Plaintiffdfitte present action on March 9, 2012.
(Compl. T 34).

lI.  Summary Judgment Standard

The purpose of summary judgment ispeerce the pleadings and to assess the
proof in order to see whether teas a genuine need for trialMatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986pummary judgment is appropriate
if the record “shows that there is no geraudispute as to any material fact and the
movant is entitled to judgmeans a matter of law.” #b. R.Civ. P. 56(a). A genuine
issue of material fact existstliere is sufficient adence for a reasonabjury to return a
verdict in favor of the non-movingarty on the particular issu&ee Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986).

On a motion for summary glgment, the burden rests with the moving party to
demonstrate “that there is an absence wiesce to support the nmoving party’s case.”
Celotex Corp. v. Catretd 77 U.S. 317, 325 (1986). Aftthe moving party demonstrates
the absence of a genuine issuetf@l, the responbility shifts to the non-movant to “go
beyond the pleadings” and point to evidenta genuine factual dispute precluding
summary judgmentld. at 322-23. “If the non-movant does not come forward with
evidence that would reasonably permit the finddrof to find in her favor on a material

guestion, then the court mustensummary judgment against hei¥aldridge v.
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American Hoechst Corp24 F.3d 918, 920 (7th Cir. 1994) (citiMatsushita Elec.
Indus. Co,475 U.S. at 585-87% elotex 477 U.S. at 322-24Anderson477 U.S. at 249-
52.
[ll.  Discussion

Roche argues that Plaitfis Title VII sex and retaliation claims are barred by the
statute of limitations, and that there isaosence of evidence to support Plaintiffs ADA
and FMLA claims. The cotwill begin with Roche’s situte of limitations argument.

A. Title VII Discrimination and Retaliation Claims

The statute of limitations in Title VII &#ions requires the filing of a charge of
discrimination with the EEOC within 300 dagfan alleged discriminatory or retaliatory
act. 42 U.S.C. 8 2000-5(e). Failurdfite such a charge bars the clai@haudhry v.
Nucor Steel-Indiana546 F.3d 832, 836-3(7th Cir. 2008).

In this case, Plaintiff filed her chargé discrimination with the EEOC on March
19, 2011. Thus, any claimsdmal on discrete acts of dignination or retaliation that
occurred more than 300 days before ttate — May 23, 2010 — are time-barred as a
matter of lawld.; see also Mull v. Abbott Lah$63 F.Supp.2d 925, 929 (N.D. Ill. 2008)
(“If a plaintiff does not file a charge concangia discrete act of discriminatory conduct
within 300 days of its occurrence, heaioh is time-barred and she may not recover.”).

Plaintiff's Title VII sex discrimination @im is based on Puckett’'s statement that
Plaintiff “must have slept with her previousanager to get heolp” and her allegation
that Puckett “treatefPlaintiff] worse than male employees.SdeCompl. 1 9-10).

Plaintiff's Title VII retaliation claim is basedn the allegation that slcomplained to the
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Human Resources office regargiRuckett’'s statementld( § 11). The events about
which Plaintiff complains occued in 2007. Moreover, Puett left Roche in 2007 and
thus, was no longer her supervisor, in 208¢cordingly, theconduct at issue in
Plaintiff's Title VII sex and retaliation aims are time-barred as a matter of law.

B. ADA claims

Title | of the ADA prohibits employersom discriminating “against a qualified
individual on the basis of disability in regawjob application gcedures, the hiring,
advancement, or discharge of employeegleyee compensation, job training, and other
terms, conditions, and privileg®f employment.” 42 U.S.@. 12112(a) (2009). Title |
also provides that an employer discrimtésaagainst a qualified individual with a
disability by not making reamable accommodations tcetknown physical or mental
limitations of an otherwise qualified individual with a digdypwho is an applicant or
employee ....” 42 U.S.C. 8§ 12112(b)(5)(A). The ADA also has a retaliation provision
that prohibits employers frofidiscriminat[ing] against anyndividual because [he] has
opposed any act or practice made unlawfultbg ADA] or . . . has made a charge
[under the ADA].” 42 U.S.C§ 12203(a). Thus, undertiA\DA, a plaintiff may bring
three types of ADA claims: disparate treatiméalure to accommodate, and retaliation.
Kersting v. Wal-Mart Stores, In@250 F.3d 1109, 1115-17 (7th Cir. 200&&sith v.
Cook County241 F.3d 919, 927 (7th Cir. 2001). Rlf brings all three claims. The
court will begin its discussion with &htiff's disparate treatment claim.

1. DisparateTreatment
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Plaintiff seeks to prove her disparate tne@ant claim under the indirect method of
proof. This requires her to first establisprana facie case of discrimination by showing
that: (1) she is disabled under the ADA) $be was meeting her employer’s legitimate
employment expectations; (3) she suffered an adverse employment action; and (4)
similarly situated employees withoutlsability were tread more favorablyDickerson
v. Bd. of Trs. of Comm. College Dist. No. 5827 F.3d 595, 601 (7th Cir. 2011)
(citations omitted). If Plaintiff succeedsnmaking out his prim#&acie case, the burden
shifts to Roche to articulate a legitimat@ndiscriminatory reason for terminating
Plaintiff. Id. If Roche does so, the burden then shidt®laintiff to establish that
Roche’s reasons are a pretext for discriminatioin. The court will begin with the
threshold issue: whether Plaintiff was dikal within the meaning of the ADA.

A “qualified individual with a disability’is defined by the ADA to mean “an
individual with a disability vino, with or without reason&accommodation, can perform
the essential functions of the employment position that such individual holds or desires.”
42 U.S.C. 8§ 12111(8). The egimn of whether one is a qualified individual with a
disability is determined at the time of the employment decision at i§eeHamm v.
Exxon Mobil Corp.223 Fed.Appx. 506, 508 (7th Cir. 2007) (citation omitted).

Plaintiff moves under the “actual disabilifgrong of the definition of disability,
which requires her to show that she feaphysical or mental impairment that
substantially limits one or more of the jmalife activities ofsuch individual.”

42 U.S.C. 8§ 12102(1)(A). Therm “substantially limitedtefers to the inability to

perform a major life activity “asompared to most peopletine general population.” 29
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C.F.R. § 1630.2()). Major life activities includeut are not limited to, walking, standing,
and working. 42 U.S.C. § 12102(2)(A).

Plaintiff claims she is disabled because:

[She] was diagnosed with having an improper hysterectomy, was unable to

work at all for long pends because of the disability, was unable to travel to

work for additional periods of time, wainable to travel long distances for

additional periods of time becausetloé disability, had to go to the Mayo

Clinic to be diagnosed, had to haareecond operation for a large cyst and

scarring . . . in order to correitte improper hysterectomy, received

treatment for severe and long-lasting pain in the leg. . . .

Plaintiff's Response highlights the fatal detffen her disability case — the complete
absence of evidence indicatititat she was substantially lited in one or more major
life activities at or near the time of her terminatidtamm 223 Fed.Appx.at 508.
Instead, Plaintiff admits that when Bohnkegan the performance management process
that led to her termination, “I was healthiywas doing great.” (Plaintiff Dep. at 296). In
fact, at and near the time of her terminatiomjrRiff was able to trag long distances, as
evidenced by her trip tBwitzerland for a DISN meeting in September 2010.
Accordingly, Plaintiff cannoéstablish she was a qualified individual with a disability
under the ADA at the time of her termination.

Plaintiff's disability case falters for @sond reason; she was not performing her
position as Information Securitgonsultant to her employersgitimate expectations.
The Background Section outlingsexcruciating detail the permance issues which led

to Plaintiff's termination. That evidence provides more than sufficient support for her

termination.

20



Plaintiff's primary responst the documentary evidenagainst her is her belief
that Puckett somehow sabotaged her relatipnsith Bohnert such that Bohnert had an
unfavorable view of her from the stafor example, on numerswccasions throughout
her Facts Section, she cites to an Aid?, 2008, email communication between
Kniesly and Bohnert in which Bohnert stat84/e seem to havan issue with the
performance of Julie delivering those secunitynings effectively. Greg [Puckett]
mentioned that she is damagihg reputation of security ghe contin[ues] doing that in
[North America).” Plaintif claims Puckett’s statemeist an “outrageous lie.”

Plaintiff's response fails to raise a gamiissue of material fact for several
reasons. First, there is no evidence thakPtl's statement was not true. Indeed, in
Plaintiff's 2008 Performance Appraisal, shergited that her security awareness training
“was not good.” (Plaintiff Dep., Ex. 29 BXEF1-122, 123). S®nd, to the extent
Plaintiff asserts a “cat’s paw” theory —.i.¢hat Puckett’s alleged bias influenced
Bohnert's employment decisions to a ladggree — Plaintiff fails to provide any
evidence that Bohnert based his employmeatsttns on anything that Puckett said or
did. Schandelmeier-Bartels v. Chicago Park Dié84 F.3d 372, 379-81 (7th Cir. 2011).
The court therefore finds Plaintiff failed éstablish she was meeting Roche’s legitimate
employment expectations at the time of her termination.

Having failed to establish aipra facie case of disability discrimination, the court
need not reach thesue of pretextArizanovska v. Wal-Mart Stores, In682 F.3d 698,
703 (7th Cir. 2012). Plairffis disability discrimination claim must be dismissed.

2. Failure to Accommodate
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Plaintiff claims that Roche failed to acuamodate her allegedsdibility by: (1) not
allowing her to participate in entire DISddnferences by telephone; (2) refusing to
transfer her to another position; and (3) refgdo provide her sevaree. As set forth
above, Plaintiff failed to edbdish that she is a qualifieddividual with a disability and
thus, Plaintiff cannot maintain aDA failure to accommodate clainee, e.g., Healy v.
Nat'l Bd. Of Osteopathic Med. Examiners, |70 F.Supp.2d 607, 621 (S.D. Ind. 2012)
(holding that plaintiff wa not entitled to an acconudation given his inability to
demonstrate he was disabled).

Even if she had established that threshold status, Plaintiff's ADA accommodation
claim would still not survive. Although PIdiff testified she could not attend the March
2009 DISN Conference in Heidleberg,i®any due to health issues, Plaintiff's
attendance at the DISN meetings were nagsaential function of her position. (Bohnert
Dec. 1 12). As such, Plaintiff's personal desire to attend entire DISN conferences by
telephone cannot support an ADA accoodation claim as a matter of laiee, e.g.,
Mobley v. Allstate Ins. Cp2006 WL 2735906at *7 (S.D. Ind. Sgt. 22, 2006) (finding
that an employer is not required to prahatever accommodation happens to be the
desire of the employee).

Furthermore, Plaintiff's request fartransfer and for severance are not
“accommodations” within the meaning of tABA because they were not requests to
accommodate or modify her job dwgtidue to a physical limitatiorGee42 U.S.C. §
12112(b)(5)(A) (employer must makeasonable accommodations “to the known

physical or mental limitations of an otimese qualified individual with a disability”);
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Pamon v. Bd. of Trs. of the Univ. of Ik83 Fed.Appx. 296, 298 (7th Cir. 2012) (holding
that request for accommodation must stem from disability). In facguidence reflects
that Roche denied Plaintiffiequest for transfer and for severance because, under Roche
policy, she was not eligible for eitheAccordingly, Plaintiff's reasonable
accommodation claim fails as a matter of law.

3. Retaliation

Lastly, Plaintiff claims Roche retaliategjainst her because of her disability for
the same three reasons set forth with ragpduaer failure to accommodate claim.
Plaintiff does not state whether she seekwtwe this claim under either the direct or
indirect method of proof. Roche argued taim under the direct method of proof.
With no other guidace from the Plaintiff, the court wilinalyze her claim in the manner
advanced by Roche.

Under the direct method, Plaintiff mussdtablish that: (1) she engaged in
statutorily protected activity2) she suffered a materialylverse action taken by the
employer; and (3) there is a causal connection between the two &wrdyg.v. City of
Jeffersonville, InG.697 F.3d 61924 (7th Cir. 2012). Plairitis retaliation claim falters
on the first andhird elements.

Statutorily protected activity includesgpos[ing] a practice made unlawful” by
the ADA. See, e.g., O’'Neal v. City of Chicade8 F.3d 406, 409 (7th Cir. 2009) (citing
42 U.S.C. § 2000e-3(a)). Thus,order for Plaintiff’'s comfaint to constitute protected
activity, her complaint mushdicate that she reasonably believed she was challenging

conduct prohibited by the ADA —i.e., disability discriminatidomanovich v. City of
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Indianapolis 457 F.3d 656, 663 (7th Cir. 200@leason v. Mesirow Financial, Incl18
F.3d 1134, 1147 (@A Cir. 1997).

Here, the protected activity of which Plafhcomplains is her oral complaint to
Human Resources that Puckett said “she rage slept with her previous manager to
get her job” in 2007. Plaintiff's complaihad nothing to do with her alleged disability,
and indeed, it could not have, as the complaas made more than a year before the
onset of her alleged disability.

In addition, her complaint occurred thrgears before she filed the charge of
discrimination preceding this matter. This #hgeear time lapse is far too attenuated in
time to support a causal connectiddamuelson v. Durkee/French/Airwi&k/6 F.2d
1111, 1115 (7th Cir. 1992) (remusal connection between employee’s discharge and his
complaint three years earlierpee alsoLeonard v. E. lll. Unj\606 F.3d 428, 432 (7th
Cir. 2010) (six-month lag between complaamid denial of pronten was “too long to
infer a link between the two”). Because HRtdf fails to establish two of the three
elements of her direct case, Plaintiff's ADA retaliation claim fails as a matter of law.

C. FMLA Retaliation

Under the FMLA, it is “unlawful for any eptoyer to discharge or in any other
manner discriminate against any individual épposing any practice made unlawful” by
the FMLA. 29 U.S.C. § 2615(a)(2). Plaifis FMLA retaliation claim requires her to
address the same elements as her ADA retaliation claea.Makowski v.
SmithAmundsen LL®62 F.3d 818, 824 (7th Cir. 20) (listing elements of FMLA

retaliation claim).
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The record shows thatahtiff requested, and was granted, FMLA on four
separate occasions: continuous leaves ttay-June 2008, May 2009-May 19, 2009,
and September 2009-October 2009; and iasymittent leave running through
November 15, 2009. (Declaration of CindyaBdt § 5). There is no evidence, however,
that Roche criticized Plaintiff faaking these leaves or thategarded her requests for
leave negatively. To the contrary, Plainténcedes that Roche mt&ined an open door
policy and freely encouraged her to take whatéwme off she needed. (Plaintiff Dep. at
222 and Ex. 46; Bohnert Dec., Ex. 3).

In addition, the uncontrovextl evidence demonstratist Bohnert coached and
mentored Plaintiff consistently both bef@ed after she took FMLA leave. (Plaintiff
Dep., Exs. 24, 29, 70; Bohndéep. at 23; Bohnert Dec., Ex. 4). As such, Plaintiff cannot
demonstrate a causal relatibipsbetween her taking leaaad any adverse employment
action. See, e.g., Long v. Teachers’ Ret. Sys. QbBb F.3d 344, 354 (7th Cir. 2009)
(finding no circumstantial ev&hce of intent to retaliate where plaintiff's declining
performance evaluations was documentddrieeplaintiff took FMLA leave).

Lastly, Plaintiff was not terminated until Briary 7, 2011, well over a year after
her last FMLA leave. This is far too atterted in time to support a cognizable retaliation
claim. See, e.g., Cornelius Furniturefind Corp, 547 F.Supp.2d 918, 925 (N.D. Ind.
2008) (holding three-month time span between FMLA leave and termination
insufficient).

For these reasons, Plaintiff's FMLA retdian claim fails as a matter of law.
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IV. Conclusion

Plaintiff fails to raise a genuine issue oftaréal fact with respect to her Title VII,
ADA and FMLA claims. Accordingly, Roais Motion for Summaryjudgment (Docket

# 26) is therefor6&6RANTED.

SO ORDEREDthis 12th day ofSeptember 2013.

/(Zi/céﬁrm/ _

RICHARD UNG, CHIEF JUDGE
United States 1strlct Court
Southern District of Indiana

Distributed Electronically to Registered Counsel of Record.
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