LEE v. BUTTS Doc. 22

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

JAMESLEE, )

Petitioner, ))
V. ) No: 1:12-cv-451-JMS-DML
DUSHAN ZATECKY,! ))

Respondent. : )

Entry Discussing Petition for Writ of Habeas
Corpus and Denying Certificate of Appealability

For the reasons explained in this Entrye fpetition of James Lee for a writ of habeas
corpus must be denied and the action dismissed with prejudice. lroadthe Court finds that a
certificate of appealalify should not issue.

The Petition for Writ of Habeas Cor pus
I. Background

Lee was convicted in 2008tef trial by jury in MarionCounty of robbery, carrying a
handgun without a license and unlawful possessioa fifearm by a serious violent felon. He
was thereafter sentenced to a term of 34 years.

Lee’s conviction was affirmed on appeallie v. State49A05-0808-CR-494 (Ind.Ct.
App. 2009)(unpublished)ée ). Lee’s petition fortransfer was deniedn June 16, 2009. The
trial court’s denial of Lee’s petition for posbnviction relief was affirmed on appealliee v.
State 49A04-1103-PC-152 (Ind.Ct.App. Oct. 19, 2011) (unpublishe@)(l). Lee’s petition for
transfer was denied on December 15, 2011. The filiigeefs petition for writ of habeas corpus

followed.

1 The petitioner’s custodian, named in his official capacity onlsylistituted as the respondent in this action.
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Lee argued in his direct appeal that thd t@urt: 1) abused itdiscretion by issuing an
improper jury instruction; 2abused its discretion by impropesentencing Lee; and 3) erred
when it overruled Lee’s objection & jury question asking for a police officer's opinion. Lee
argued inLee llthat his trial counsel had rendered irefive assistance in failing to: 1) object to
evidence identifying him as the robband 2) properly impeach the victim.

In his habeas petition, Leesasts the following claims: (1) ¢htrial court erred in issuing
erroneous jury instructions; X2here was a Rule 704(b) violation; (3) he was improperly
sentenced; (4) he was denied dfiective assistance of counsella® show-up iddification; (5)
his trial counsel was ineffective by not challemgihe admissibility of Lori May’s out of court
identification of Lee; and (6) his trial counselsiiaeffective for not trying to impeach May with
prior inconsistent statements.

Il. Standard of Review

A federal court may grant habeas relief only if the petitioner demonstrates that he is
in custody "in violation of the Constitution omla . . . of the United States.” 28 U.S.C. §
2254(a) (1996). The provisions of theti#errorism and Effective Death Penalty Act of 1996
(“AEDPA"), codified 28 U.SC. § 28 U.S.C§ 2241(c)(3)et seq.govern this case because
Lee filed his petition after the AEDPA's effective daédee Lindh v. Murphyg21 U.S. 320,
336 (1997).

The AEDPA provides:

An application for a writ of habeas corpus on behalf of a person iadyust

pursuant to the judgment of a State court shall not be granted with respect

to any claim that was adjudicated on the merits in State court proceedings

unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Coaof the United States; or



(2) resulted in a decision thawas based on an unreasonable
determination of the facts in light tie evidence presented in the State
court proceeding.

28 U.S.C. § 2254(d) (1996).

“A state court's decision is ‘contrary to’ . . . clearly established law if pliap a
rule that contradicts the govang law set forth ifSupreme Court cases]’ or if it ‘confronts a
set of facts that are materially indistingluable from a decision dthe Supreme] Court and
nevertheless arrives at a result different from [that] precedemiitthell v. Esparza540
U.S. 12, 15-16 (2003) (per curiam) (quotidglliams v. Taylor,529 U.S. 362405-06
(2000));see also Bell v. Con&35 U.S. 685, 694 (2002). “[m¢ ‘unreasonable application’
prong of 8§ 2254(d)(1) permits a federal habeas court to ‘grant the writ if the state court
identifies the correct governing legal principle from [the Supre@uirt but unreasonably
applies that principle to the facts of petitioner's cagéiggins v. Smith539 U.S. 510, 520
(2003) (quotingWilliams,529 U.S. at 413). “lorder for a federal court find a state court's
application of [Supreme Court] precedent ‘unreasonable,’ the state court's
decision must have been more than incorre@rmneous. The state court's application must
have been ‘objectively unreasonableld., 539 U.S. at 520-21 (citations omittedee
also Williams,529 U.S. at 409. The “AEDPA thus jposes a ‘highly deferential standard
for evaluating state-court rulings,” and ‘demands that state-court decisions be given th
benefit of the doubt."Renico v. Lett]l 30 S. Ct. 1855, 1862 (201@uotingLindh,521 U.S. at
333, n.7Woodford v. Viscottb37 U.S. 19, 242002) (per curiam)).

The Supreme Court recently held that “a statertts determination that a claim

lacks merit precludes federal habeas relief so long as ‘fairminded jurists could disagree

on the correctness of the state court's decisidartington v. Richter131 S. Ct. 770,



786 (2011) (citingYarborough v. Alvarado541 U.S. 652,664 (2003). The Supreme
Court emphasized “that even aatg case for relief does not mean the state court's
contrary conclusion was unreasonablkl” (citing Lockyer v. Andrade538 U.S. 63, 75
(2003)). Pursuant to 8254(d), “a habeas court must determine what arguments or theories
supported or . . . could have supported, stede court's decision; and then it must ask
whether it is possible fairmindgdrists could disagree that those arguments or theories are
inconsistent with the holding in aipr decision” of the Supreme Couldl. Thus, in order to
obtain habeas relief in federal court, a state prisonst show that theate court's rejection of

his claim “was so lacking in justification that there was an error well understood and
comprehended in existing law beyond a@agsibility for fairminded disagreemenid.

Section 2254(d) “does not reqelia state court to give reasons before its decision can
be deemed to have been ‘adjudicated on the meritgattington, 131 S. Ct. at 785.
Furthermore, it “does not require citatioh [Supreme Court] cases--indeed, it does not
even requirawarenes®f [Supreme Court] cases, so longhagther the reasoning nor the res-
ult of the state-court decision contradicts theBkafly v. Packer537 U.S. 3, 8 (2002xsee
also Mitchell,540 U.S. at 16.

When reviewing a habeas petition, theadei@l court presumes that the factual
determinations of the state court are correct. The petitioner has the burden of rebutting that
presumption by clear and convinciegdence. 28 U.&.. § 2254(e)(1)Cullen v. Pinholster131
S. Ct. 1388, 1398 (2011) (standard for evaluatiagpstourt rulings where constitutional claims
have been considered on the merits and wdificinds state-court rulingbe benefit of the doubt
is highly deferential and difficult for petitioner toeet). In addition, the federal court's review

under section 2254(d)(1) is limited ttee record that was before thiate court that adjudicated



the claim on the merit&d.

A state court's factual determinations are presumed correct on federal habeas review.
See28 U.S.C. § 2254(e)(1). A habeatifgmner may rebut this presumption only with clear and
convincing evidenceSee Warren v. Smiti,61 F.3d 358, 360-61 (6th Cit998). A
petitioner's challenge to a state court deci based on a factual determination under 8
2254(d)(2) will not succeed unless the state coommitted an “unreasonable error,” and §
2254(e)(1) provides the mechanism for proving unreasonablesmsdVard v. Sterne334
F.3d 696, 703—-04 (7th Cir. 2003). “Moreover, habeasweis “limited to the record that was
before the state courtCullen v. Pinholster]1 31 S. Ct. 1388, 1398 (2011).

In addition to the substantive standard reviewed above, “[o]ut of respect for finality,
comity, and the orderly administration of justj a federal court will not entertain a
procedurally defaulted constitutional claim impetition for habeas corpus absent a showing
of cause and prejudice to excuse the defaDlteétke v. Haley541 U.S. 386, 388 (2004).
Thus,

the claims raised by a petitioner in staburt must be presented in a manner

that fairly alerts the state court of the federal constitutional grounds for his

claim. Fair presentment of a petitionertaims to a state tribunal requires the

petitioner to give the state courts a meaningful opportunity to pass upon the

substance of the claims by presenting both the operative facts and the
controlling legal principles that Heelieves should govern the analysis.
Badelle v. Correll,452 F.3d 648, 6617th Cir. 2006{internal quotations and citations
omitted). When procedural default has occurred, it can be overcome if a habeas petitioner
“can demonstrate either (a) cause for the default and prejudicehe errors worked to the
petitioner's &ctual and substantial disadvantage,’); or {fat failure to consider his claim

would result in a fundamental miscarriage of justice,(a claim of actual innocence).”

Conner v. McBride375 F.3d at 649 (internal citatiomsnitted). “Cause” for a procedural



default exists if the petitioner can demongr#dtat “some objective factor external to the
defense impeded counsel’s efforts to comply with the State’s procedural Mulgdy v.
Carrier, 477 U.S. 478, 488 (1986). Prejudice isndastrated by showing that the errors
worked to the petitioner’s “actual and substantial disadvantalyetéd States v. Fragdy56
U.S. 152, 170 (1982)In Schlup v. Delo,513 U.S. 298, 327 (1995), the Supreme Court
explained that to establish a "fundamental nigage of justice" a petitioner must demonstrate
that "a constitutional violation has probably fésd in the conviction of one who is actually
innocent."ld. (quotingMurray v. Carrier,477 U.S. at 496). And, in der to establish a claim of
actual innocence “he must convinthe court that no reasonaluror would have found him
guilty but for the error(s) allegedly committed by the state coBertuquet v. Briley390 F.3d
505, 515 (7th Cir. 2004) (citin§chlug).

[11. Discussion

In his habeas petition, Leesasts the following claims: (1) ¢htrial court erred in issuing
erroneous jury instructions; X2here was a Rule 704(b) violation; (3) he was improperly
sentenced; (4) he was denied dfiective assistance of counsekla¢ show-up iddification; (5)
his trial counsel was ineffective by not challenging the admissibility of May’s out of court
identification of Lee; and (6) his trial counselsiiaeffective for not trying to impeach May with
prior statements.

Jury Instructions, Rul@04(b) violation and Sentencingjee claims in his petition that
the trial court erred iissuing erroneous jury structions, there was a Rule 704(b) violation and
he was improperly sentenced.

The respondent argues that these challengésé’s direct appeal presented solely a

guestion of Indiana law. If so,dhclaims are not cognizable hevéilson v. Corcoranl131 S. Ct.



13, 16 (2010)(“But it is only noncompliance witbderal law that renders a State's criminal
judgment susceptible to collateral attack infieral courts. The habeas statute unambiguously
provides that a federal court may issue the wrd 8tate prisoner ‘only on the ground that he is
in custody in violation of the @hstitution or laws or treaties tfie United States.’ 28 U.S.C. §
2254(a). And we have repeatedly h#tdt federal habeas corpus relief does not lie for errors of
state law. It is not the provinad a federal habea®urt to reexamine statsurt determinations

on state-law questions.”) (some internal cttai and quotations omitted). Lee does not contend
otherwise.

In Lee’s habeas petition, Lerakes the bare assertion that he seeks relief pursuant to
AEDPA due to “erroneous jury structions.” In his direct @eal, Lee argued that the word
“should” was improper in violation of the prdiiion against mandatory instructions in an
instruction that the junghould find Lee guilty ithe State proved all elements of the offenses
beyond a reasonable doubee | at 4. Improper jury instructions in state criminal trials rarely
justify federal habeas religflenderson v. Kibbe}31 U.S. 145, 154 (1977). In examining such a
claim, the "inquiry is not whether there wa®jpdice to the [petitioner], or whether state law
was violated, but whether there was pdige of constitutional magnitudeGalvan v. Cockrell,
293 F.3d 760, 764 (5th Cir. 2002) (quotiSgllivan v. Blackburn804 F.2d 885, 887 (5th Cir.
1986),cert. denied, 107 S. Ct. 1901 (1987)). This, in tumequires the petitioner to prove that
the erroneous instruction "by itself so infectdw entire trial thathe resulting conviction
violates due processGalvan 293 F.3d at 764-65 (quotir@upp v. Naughtel14 U.S. 141, 147
(1973)).

Even if there was a federal basis for th@iral and even if it had been presented to the

Indiana courts, moreover, Lee would not be entittecklief. On the merits, the Indiana Court of



Appeals rejected thsrgument, explaining:

Preliminary Instructions Eight Through Eleven instructed the jury as to the

material allegations that the Stabtad to prove beyond a reasonable doubt.

Appellant’'s App. p. 51-55. In addition, éiminary Instruction Three provided

that “[u]lnder the Constitution of Indiariee jury has the right to determine both

the law and the factsld. at 45. Similarly, Final Instruction Eight provided that

“[ylour verdict should bebased on the law and tliacts as you find them. It

should not be based @ympathy or bias.Id. at 72. Thus, the jy was instructed

as to both the material allegations tlihé State needed to prove and that it

determines the law and facts, and consetiyethe use of the word “should” was

not an abuse of discretion.

Lee lat 6.

Through the above, the Indiana Court gip&als recognized the proper standard. And
through the following, the Indian@ourt of Appeals reasonabbpplied the proper standard:
“The jury herein was instructed in both the préfiary and final instructions that it was charged
with determining the facts and the lawd at 7.

As to Lee’s second claim, federal habeasirts may only review a state evidentiary
ruling if it is erroneous and is of a constitutional magnituge, the state court's ruling must be
so prejudicial as to compromise the habeagipe#r's due process right to a fundamentally fair
trial creating the likéhood that an innocent person was convictddrgan v. Krenke232 F.3d
562 (7th Cir. 2000). The trial court’s ruling in thiase was not of this nature, and hence this
claim does not support the award of federal halveksf. Furthermorethe Indiana Court of
Appeals explained, as to Lee’s claim under Indiana Evidence Rule 704(b), that at trial Lee’s
objection was under Indiana Evidence Rule 70&(i) therefore, Lee waived the issuee |at
7-8. This waiver constitutes procedural defaRksnover v. Pearsof65 F.2d 1453, 1458 (7th
Cir. 1992)(procedural default "occurs when a claim could have lngenas not presented to the

state court and cannot, at the time that the féderat reviews the habeas petition, be presented

to the state court”); see alBellinger v. Bowen301 F.3d 758, 764 (7th Cir. 2002). In turn, this



finding of procedural default limits thavailability of federal relief. Se€onner v. McBride,
375 F.3d at 649 (internal citations omitted). Heree does not overcome the procedural hurdle
in the finding of waiver, and therefore, henist entitled to relief on this claim.

As to Lee’s claim that he was improperly sentenced, the issue of sentencing within the
parameters of state lawasdinarily outside the realwf federal habeas revielpo v. McBride
124 F.3d 869, 875 (7th Cir. 1997), and this case isxueption. Lee is not entitled to habeas
corpus relief based on this claim.

Ineffective assistance of counskke raises three claims of ineffective assistance of
counsel. His first claim is that he was denied éffective assistance of counsel at the show-up
identification.

Lee procedurally defaulted his first claim theg was denied the effective assistance of
counsel at the show-up identification by not ragsit in the Indiana appelte courts. Lee asserts
in his reply that he did not procedurally ddtathis claim because he presented it at post-
conviction in his findings of fact and conclusions of law. Howelceg did not present this claim
to the Indiana Court of Appeats the Indiana Supreme Court.

Lee also asserts that he established canderejudice through the deficient performance
of counsel to overcome any procedural default aatiaHailure to review this claim would result
in a fundamental miscarriage of justice. Asthie former, although it isrue that ineffective
assistance of counsel rising to the level ofoastitutional violationcan constitute "cause”
sufficient to excuse a procedural defaMyrray v. Carrier,477 U.S. 478, 488 (1986%teward
v. Gilmore,80 F.3d 1205, 1212 (7th Cir. 1996), it does dotso in this casbecause as just
noted it has not been independently and fpllgsented to the Indiana state couremons v.

O'Sullivan 54 F.3d 357, 360 (7th Cir. 1999)pstutter v. Peters50 F.3d 392, 396 (7th Cir.



1995). As to the latter, Lee offers no eviderafehis actual innoceaxe here, and the Court
discerns no basis on which such an argument could be asserted.

Lee’s remaining ineffectivesaistance claims are that himkrcounsel was ineffective by
not challenging the admissibility of May’s out aburt identification of Lee and by not trying to
impeach May with prior statemeniBhe Sixth Amendment guarantees the right to the effective
assistance of counsebtrickland v. Washingtord66 U.S. 668, 687 (1984NcMann v.
Richardson,397 U.S. 759, 771 n.14 (1970)he Supreme Court framed the determinative
guestion as “whether counsel's conduct so unibeainthe proper functioning of the adversarial
process that the trial cannot be rel@das having produced a just resuBitfickland,466 U.S. at
686.

Under Strickland, [a defendant] must prove twelements: (1) that his trial

counsel's performance fell below “an etijive standard of reasonablenegs, at

688, 104 S. Ct. 2052; and (2) “that theraiseasonable probability that, but for

counsel's unprofessional errors, the resilthe proceeding would have been

different,” id. at 694, 104 S. Ct. 2052. For the first element, this court's review of

the attorney's performance is “highldeferential” and “reflects a strong

presumption that counsel's conduct fallghin the wide range of reasonable

professional assistance; that is, théeddant must overcome the presumption

that, under the circumstances, the cmgjéel action might be considered sound

trial strategy.”ld. at 689, 104 S. Ct. 2052. For the second element, the defendant

must show that “counsel's errors weressoous as to depmvthe defendant of a

fair trial, a trial whose result is reliabldd. at 687, 104 S. Ct. 2052.

Daniels v. Knight476 F.3d 426, 433-34 (7th Cir. 2007).

The foregoing outlines the straightforward featureStoicklands two-prong test. In
the context of a case such azlmesents, however, the AEDPAses the bar. “The standards
created byStricklandand § 2254(d) are both ‘highly defatial,” and when the two apply in
tandem, review is ‘doubly’ soHMarrington v. Richter 131 S. Ct. 770, 788 (2011) (internal and

end citations omitted). “When § 2254(d) applies, the question is not whether counsel's actions

were reasonable. The question is whether themayseasonable argument that counsel satisfied



Strickland'sdeferential standard.ild. When the AEDPA standard is applied tcSaickland
claim, the following calculus emerges:
The question is not whether a federal tdalieves the state court's determination
under theStrickland standard was incorrect but ather that determination was
unreasonable-a substantially highthreshold. And, because th8trickland
standard is a general stamdiaa state court has even more latitude to reasonably
determine that a defendant et satisfied that standard.
Knowles v. Mirzayancd,29 S. Ct. 1411, 1420 (2009)(internal citations and quotations omitted).

The Indiana Court of Appeals noted tBeicklandstandardLee Il at 13. The Indiana
Court of Appeals examined ther@imstances associated with each of Lee’s specifications of
ineffective assistance of counsabdareached the following conclusions:

First, Lee claims that his counsel wagffactive by not objeatg to or moving to
suppress May’s in-court identifitan of Lee or challenging thadmissibility of May’s out of
court identification of Lee. A the pre-trial identi€ation, the Indiana @urt of Appeals noted
that Lee’s arguments amounted to a requestreweigh the evidence and identification
inconsistencies affect witness crallilp not identification admissibility.Lee I, at 15. In
addition, the Indiana Court of Appeals agreed i post-conviction court’s determination that
the show-up identification was not unduly suggestive because:

it was thewitnesswho saw the perpetrator and wbmntacted police to tell them

that she had seen the man who robbed her. She did not first view him standing
handcuffed in a group of police officeRather, she saw histanding freely on a
street corner in a groupi people and immediatelyecognized him. The police
have not engaged in any ungsluggestive prockires when a witness calls them

to say that she has just seen a man enstheet that she recognizes as the man
who robbed her and the police theppeehend that person. When the police
brought May to view [Lee] after he wapprehended, they were simply making
sure that the man thdyad caught was the man May had seen and called them
about only minutes earlier.

Lee I, at 16 (quoting Appellee’s Brieat 10-11). The Indiana Caduof Appeals concluded that,

“Lee failed to establish that either the pre-trial or the in-court identification evidence was



inadmissible, and thus he has failed to estalthsh trial counsel was ineffective in failing to
object to that evidenceld. at 17.

Second, trial counsel was not ineffective in not impeaching May with prior statements
because the different descriptionsre synonyms for the descrimti of the robber’s facial hair,
and accordingly, “trial counsel was not ineffeetiwm failing to ‘impeach’ May with her usage of
synonyms to describe the robber’s facial haid.” Furthermore, the Indiana Court of Appeals
concluded that Lee’s challenge to counsel’s failure to impeach May with the use of the probable
cause affidavit must fail becaus@vas prepared by a third partg. at 18. In addition, “May had
ample opportunity to observe hassailant at close range durithg robbery, and Lee has failed
to establish that there is a reasonable probaliligy the result of the trial would have been
different if trial counsel had impeached May with the probable cause affidaviat' 19.

The foregoing constituted r@asonable application &tricklandto the circumstances
of the case, and is wholly in accord with the pipte that "[i]t is notdeficient performance to
fail to raise an argument witho real chance of succesblbugh v. Andersor272 F.3d 878, 898
n.8 (7th Cir. 2001). Because "only a clear error in appl$@tmigkland'sstandard would support a
writ of habeas corpus,Holman v. Gilmore, 126 F.3d 876, 882 (7th Cir. 1997) (citations
omitted), and because no such clear &od no error atll--occurred inLee I, Lee is not
entitled to federal habeas relledsed on these specifications offiaetive assistance of counsel.

V. Conclusion
This Court has carefully reviewed the staeard in light of Lee’s claims and has given
such consideration to those claims as thetdith scope of its reviewn a habeas corpus
proceeding permits. “Section 2254(d) reflects thewihat habeas corpus is a ‘guard against

extreme malfunctions in the state criminal justgystems,’” not a substitute for ordinary error



correction through appealSee Harrington131 S. Ct. at 786 (quotintackson v. Virginia443
U.S. 307, 332 n.5 (1979) (Stevens, J., concurringdgment)).The deference due to state court
decisions “preserves authority to issue the writases where there is no possibility fairminded
jurists could disagree that the state court'ssil@eiconflicts with [Supreme Court] precedents.”
Harrington v. Richter131 S. Ct. 770, 786 (20119ee also Cavazos v. Smiff32 S. Ct. 2, 7-8
(2011) (per curiam) (citing SuprenCourt jurisprudencéighlighting the necessity of deference
to state courts in § 2254(d) habeas casds8g’s habeas petition does not present such a
situation and that petition [1] is therefatenied. In light of the disposion of this action, Lee’s
request for ancillary relief idenied. Judgment consistent withishEntry shall now issue.
V. Certificate of Appealability

Pursuant to Federal Rule of Appellate Procedure 22(b), Rule 11(a) étulbe
Governing 8 2254roceedings, and 28 U.S.C. § 2253(c), the Court finds that Lee has failed
to show that reasonable jurists would fintd debatable whether the petition states a valid
claim of the denial of a constitutional right”catdebatable whether [this court] was correct
in its procedural ruling[s].”Slack v. McDaniel,529 U.S. 473, 484 (2000). The Court
thereforedenies a certificate of appealability.

IT ISSO ORDERED.
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