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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

KENNETH E. HOLLOWAY,
Plaintiff,
VS. No. 1:12ev-00576JMSDKL
CAROLYN W. COLVIN, Acting

Commissioner of the Social Security
Administration,

)
)
)
)
)
)
)
)
)
)
)

Defendant.

ENTRY REVIEWING THE COMMISSIONER’S DECISION

On May 7, 2008, Kenneth E. Holloway filed a claim for disability insurance bsnefit

alleging an onset date of June 15, 20Qlirjg No. 478 at 123] His claim was initially denied

on September 9, 2008, and upon reconsideration on February 26, ZoQ8y No. 47 at 14

Administrative Law Judge £LJ”) Ann Rybolt held a hearing on September 29, 2010, and issued
a decision on November 17, 20fi6ding Mr. Holloway has been disabled since February 1, 2009.

[Filing No. 478 at 123] Mr. Holloway appealed the decisicemdthe Appeals Council upheld

the decision. Hiling No. 478 at 123] Mr. Holloway then appealed to the district court, and on

November 27, 2012, the district court issued a remand, noting that part of the hearidigpgecor
was missing. Hiling No. 25] The Appeal€ouncil issued an order on October 17, 2013, affirming
the ALJ’s conclusion that Mr. Holloway has been disabled since February 1, 2009, ambvacati
the ALJs decisionwith respect to the issue of disability for the period of time before the

established mset date of February 1, 200%=iling No. 47-8 at 123

The case waassignedo a newALJ, but he waseassigned to other duties and unable to

render a decision [Filing No. 478 at 123] The case wathenreassigned to ALJ Albert J.
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Velasquez, who held a hearing on April 14, 2015, and rendered a decision on June 9, 2015,
concludingthat Mr. Holloway was notisabledbefore the estdished onset date of Februaky

2009 [Filing No. 478 at 12336.] The Appeals Council denied review on January 19, 2016

[Filing No. 478 at 112, making the ALJ’s decision the Commissioner’s final decision subject to

judicial review [Filing No. 478 at 12336]. Mr. Holloway filed a petition to reopen the case

pursuant tet2 U.S.C 8 405(g) asking this Court to revietis denial of benefits. Hiling No. 36]

l.
STANDARD OF REVIEW

“The Social Security Act authorizes payment of disability insurance hbenafid
Supplemental Security Income to individuals with disabilitiézal' nhart v. Walton, 535 U.S. 212,
214 (2002) “The statutory definition of ‘disability’ has two parts. First, it negsia certain kind
of inability, namely, an inability to engage in any substantial gainful actidecond it requires
an impairment, namely, a physical or mental impairment, which provides reasonifalitiéy.
The statute adds that the impairmenist be one that has lasted or can be expected to last . . . not
less than 12 months.Id. at 217

When an applicandppeals an adverse benefits decision, this Court’s role is limited to
ensuring that the ALJ applied the correct legal standards and that substadgalce exists to
support the ALJ’s decisionBarnett v. Barnhart, 381 F.3d 664, 668 (7th Cir. 200{itation
omitted). For the purpose of judicial review, “[sJubstantial evidence is such rekxidatce as
a reasonablenind might accept as adequate to support a conclusiah.{quotation omitted).
Because the ALJ “is in the best position to determine the credibility of witne€sef v. Astrue,
539 F.3d 668, 678 (7th Cir. 200&his Court must afford the ALJ’s credibility determination
“considerable deference,” overhing it only if it is “patently wrong,Prochaska v. Barnhart, 454

F.3d 731, 738 (7th Cir. 200€quotations omitted).
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The ALJ must apply the fivetep inquiry set forth i20 C.F.R. § 404.1520(a)(41{y),
evaluating the following, in sequence:

(1) whether the claimant is currently [un]Jemployed; (2) whether the clainasr

severe impairment; (3) whether the claimant’'s impairment meets or equals one of

the impairments listed by the [Commissioner]; (4) whketthe claimant can

perform [hi§ past work; and (5) whether the claimant is capable of performing

work in the national economy.

Clifford v. Apfel, 227 F.3d 863, 868 (7th Cir. 20(@)tations omitted) (alterations in original). “If
a claimant satisfies steps one, two, and thied, ill automatically be found disabledIf a
claimant satisfies steps one and two, but not three, flgem[ist satisfy step four. Once step four
is satisfied, the burden shifts to the SSA to establish that the claimant is cdpadtonming
work in the national economy.Knight v. Chater, 55 F.3d 309, 313 (7th Cir. 1995)

After Step Three, but before Step Four, the ALJ must determine a claimesitisial
functional capacity REC’) by evaluating “all limitations that arise from medically determinable
impairments, even those that are not sevevélano v. Astrue, 556 F.3d 558, 563 (7th Cir. 2009)
In doing so, the ALJ “may not dismiss a line of evidence contrary to the ruling. The ALJ
uses the RFC at Step Four to determine whether the claimant can pedamn past relevant
work and if not, at Step Five to determine whether the claimant can performwaittie See 20
C.F.R. 8416.92@), (g). The burden of proof is on the claimant for Steps One through Four; only
at Step Five does the burden shift to the Commissidieiford, 227 F.3d at 868

If the ALJ committed no legal emr@nd substantial evidence exists to support the ALJ’'s
decision, the Court must affirm the denial of benefitarnett, 381 F.3d at 668When an ALJ's

decision is not supported by substantial evidence, a remand for further proseetypgcally the

appropriate remedyBriscoe ex rel. Taylor v. Barnhart, 425 F.3d 345, 355 (7th Cir. 2005An
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award of benefits “is appropriate only where all factual issues have beereceanty the record
can yield but one supportable conclusioid” (citation omitted).

Il.
BACKGROUND

Mr. Holloway was 46 years oldt the timehe appliedfor social security benefits.Filing

No. 1] He has completedgome high schopl[Filing No. 47 at 14}} and has performed past

relevant work as grocery storaleli clerk [Filing No. 478 at 134.1 Mr. Holloway claimsthat

his disability onset date wakine 15, 2007, not February 1, 2009, as the ALJ deterrhined.
The ALJ followed the fivestep sequential evaluation set forth by the Social Security
Administration in20 C.F.R. § 404.1520(a)(énd ultimately concluded that Mrolloway was

not disabledbefore the established onset date of February 1, 2[fo®ng No. 478 at 12336.]

The ALJ found as follows:

e At Step One, the ALJ found that Mr. Hollowhgs not engaged in substaaiti

gainful activity sincelune 15, 2007 Hiling No. 47-8 at 126

e At Step Two, the ALJ found that Mr. Holloway hdtde following severe
impairmentsduring the material period hypertension, multilevel cervical
degenerative disc disease with foraminal stenosis, C8 radiculopbitisal
spine degenerative disc disease without stenosis, left shoulder supraspinatus

tendinopathy, and a history of seizuréslifg No. 47-8 at 12§

! Both parties provided a detailed description of Mr. Holloway’s medical histmyraatment in
their briefs. Filing No. 53 Filing No. 59] Because that discussion implicates sensitive and
otherwise confidential medical information concerning Mr. Holloway, thertCatll simply
incorporate those facts by reference herein and only detail specific facts asunyeteasidress
the parties’ arguments.

2 The Court will refer to the period of time between June 15, 2007 and January 31, 2009 as “the
material period.”
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e At Step Three, the ALJ found thadiring the material periodr. Holloway did
not have an impairment or comhtion of impairments that metr medically

equaledhe ®verity of one of the listed impairmentg-iling No. 478 at 126]

e At Step Three but before Step Four, the ALJ found duming the material
period, Mr. Hblloway hadthe RFC todo a limited range of sedentary work
“The claimant could lift and cargn pounds occasionally and fipeunds
frequently. The claimant could stand and walk for two Hepduring an eight
hourday and sit for six hours during an eigifttur day. The work could require
no more than occasional climbing of stairs and ramps and no climhioges,
ladders, or scaffoldsThe claimant could occasionally balance, stoop, kneel,
and crouch. The claimant could rasawl. The claimant was required to avoid
work at unprotected heights and aroudahgerous moving machinery. The
claimant could not operate a motor vehicle, or vaydund open flames or large
bodies of water. The tasks should be such that they cou&hbesd in thirty
days or less, or by demonstaat. The claimant could not work abosieoulder

height with the left, non-dominant hanéil[ng No. 47-8 at 121

e At Step Four, the ALJ found that Mr. Hollowayasunable to perfornanypast

relevant workduring the material period[Filing No. 47-8 at 134

e At Step Five, the ALJ determined tlthtring the material perio®¥jr. Holloway
was able to perform othgwbs in the national economy, including assembiler,

machine operator, and hand packagéiling No. 47-8 at 13§

Mr. Holloway asked the Appeals Council to review the ALJ’s decisbut,that request

was denied on January 19, 2016jlipg No. 478 at 112, making the ALJ's decision the
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Commissioner’s final decision subject to judicial revidwiling No. 478 at 12336]. Mr.

Holloway has filed a petition to reopen this case pursuatit 10.S.C § 405(g)asking this Court
to reviewhis denial of benefits. Hling No. 36]

.
DiscussIoN

At the outset, the Court notes that on many occastmasighout hisopening brief Mr.
Holloway did notclearly articulate his argumentsd made boilerplatassertionsvithout citing
to the record. This made the Court’s review of the issues and the record unduly burdensome.
Thus, the Court will restructurethe two mainargumentsMr. Holloway raises as followg1)

whether the AL rredin his analysis othetreating physicians’ opinionsk{fling No. 53 at 1§

and(2) whether the ALErred when he determined that substantial evidéoogthe recorddid

not support dinding of disabilityduring the material perigdiFiling No. 53 at 2} The Court will

address the issues accordingly.

A. Physicians’Opinions

Mr. Hollowayfirst argues that the ALJ rejected the January 21, 2010 functional evaluation
form completedby his pain management specialist, Dr. Bush, “which proved he was not able to

perform any full time work.” [filing No. 53 at 1§ Mr. Hollowayargueghat the ALJ was playing

doctor wherhe stated thate rejected the evaluation because “the opinion does not address the

period that is prior téhe established onset date of February 1, 2008ifinf)y No. 53 at 1617.]

Mr. Holloway claims thathe ALJ erroneouslyrejected the opinia of Mr. Holloway’s pain
managemenphysidan, Dr. Strockwho found Mr. Holloway was disabled three timssnply
because hesupposedlyprovided a checkbeformat evaluationwithout further explanatian

[Filing No. 53 at 1] He claimsthatthe May 2009 form wagor the Family and Medical Leave
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Act (“EMLA”) in order to“certify [his] need to be absent from work due to medical reasons

[Filing No. 53 at 17

In response, the Commissioner argues that the “ALJ reasonably considei®@dsbs
January 2010 opinion” and that the opiniwid not address the period before the previously

established onset date of February 2008ififg No. 59 at 1] The Commissioner states that Dr.

Bush “gave no indication that her opinion related back to before that d&terig [No. 59 at 11]

The Commissiondurtherargues that the ALJ reasonably rejected Dr. Strock’s opinions from July

2007, August 2007, and May 2009iling No. 59 at 14 The ®mmissioner claims that “the

ALJ found that Dr. Strock completed checkmark forms with no explarsa@i®no his opinions
and that his opinions were inconsistent with diagnostic and clinical findings inditlaaihfMr.

Holloway] had onlyan impaired left upper extremity. [Filing No. 59 at 1213] The

Commissioner claims that the ALJ was entitled under the regulations tothnosleassessmest

[Filing No. 59 at 13 The Commissionegprovidesreasondased on the answers in the evaluation

why the ALJ rejecte®r. Strock’smedicalfindings, althouglthe ALJ did not discugbese reasons

in his decision. filing No. 59 at 13

In reply, Mr. Holloway claims thdDr. Thomas, one of Mr. Holloway’s pain management
doctors andDr. StrocKs colleague determined on Jul007 that Mr. Holloway was totally
disabled, andoes on talescribespecific examplesf Mr. Holloway’s impairments and limitations

from the evaluation. Hiling No. 60 at 3§ Dr. Strock further claims that the ALJ rejected “this

evaluation by his treating physician because the ALJ's nontreating megpait Dr. Kendrick

disagreed with it.” [filing No. 60 at 3
An ALJ must give a treating physician’s opinion controlling weight if itbah “(1)

supported by medical findings; and (2) consistent with substantial evidence ecane.’r Elder
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v. Astrue, 529 F.3d 408, 415 (7th Cir. 200@jtation omitted). If the ALJ finds that the opinion
is not entitled to controlling weight, the ALJ must still assess the proper weightetdo the
opinion. Id. This involves consideration of several facts, including the “length, nature, antl exte
of the physician and claimant’s treatment relationship, whether the physipported his or her
opinions with sufficient explanations, and whether the physician specializes inetfieam
conditions at issue.’ld. (citations omitted). If the ALJ “discounts the physician’s opinion after
considering these factors,” a reviewing court “must allow that decisistaial so long as the ALJ
minimally articulated his reasons” for doing sdd. (internal quotation marks and alteration
omitted). This is a “very deferential standandl,; but even so, a court must assuself that the
ALJ “offer[ed] ‘good reasons’ for discounting [the] treating physician’syigp.” Campbell v.
Astrue, 627 F.3d 299, 306 (7th Cir. 201(@jtation omitted).

With regard to Dr. Bush, his opinion indicates that Mr. Holloway kahificant
limitations, including that he coulohly sit for two hours at a time for a total of four hours in an
eighthour workday, he could not lift over ten pounds, he could not do any “bending, twisting,
overhead work or [have] exposure to vibration,” and his “[e]ndurance was limited byammedic

comorbidities.” Filing No. 478 at 9192] Although the ALJ found Dr. Bush’s opinion

consistent with his decision and the other medical opinions, he also concluded that Dr. Bush’s
opinion “does not address the period that is prior to the established onset date of February 1, 2009.”

[Filing No. 478 at 13132]] The Court is troubled by this finding because although the opinion

does not indicate when Mr. Holloway began experiencing those impairments, Drd@&2s not
affirmatively state and so the ALJ cannot be certgithat Mr. Holloway experienced those
impairments after the established onset date of February 2009. Thus, the Cothafitits ALJ

was speculating he assumed that theiop, because it was recorded one year after the established
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onset date, does not relate to thaterial period See Clifford, 227 F.3d at 87(holding that an
ALJ must not substitute his or her own judgment for a physician’s opinion without relyioier
medical evidence or authority in the record).

The only assessment the ALJ provides regarthiegnedicakvaluations from July 2007,
August 2007, and May 2009tisat “Dr. Strock’s” evaluations are in a checkbox format without
explanation andne inconsistent with “the abovementioned diagnostic and clinical findings

indicating an impaired left upper extregnionly.” [Filing No. 478 at 134] The Court finds

severalproblems with the ALJ's analysis.First, the ALJ mistakenly states that the three
evaluationswere completed by Dr. Strock, when irctfahe twoevaluationsfrom 2007 were
completed by Dr. Thomas, and the last one was completed by Dr. Strock. The Comanissa
footnoteacknowledges this mistake arldims that despite thesror, the ALJ accurately described

the opinions[Filing No. 59 at B, but the ALJneitherdescribeshefindings fromthe evaluations

nor discuseswhy theyare inconsisternwith the record Seconglaccording to the Seventh Circuit
Court of Appealsi[a]lthough by itself a checkox form might be weak evidence, the form takes
on greater significance when it is supported by medical recdrdssdn v. Astrue, 615 F.3d 744,
751 (7th Cir. 201Q) However, as noted, the ALJ did retaluate or compatde information in
the evaluationswith other evidence in the record’he Commissioner attempts to maehoc
arguments by describing tlewaluatios’ findings to explainthe ALJ’'s reasoning, but the ALJ
does not discuss these findings in dexision See Parker v. Astrue, 597 F.3d 920, 9223 (7th
Cir. 2010)(emphasizing that it violates tl@henery doctrine for the Commissioner to defend the
ALJ’s decision on grounds that the ALJ has not embraced) (€lfi6g. Chenery Corp., 318 U.S.
80, 8788 (1943). Thus, the Commissioner’s observations wdt be considered as a basis to

affirm the ALJ’s decision. Lastly, when determining what weight to §ierhomas’ July 2007


https://www.westlaw.com/Document/I6455509a798e11d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_870
https://ecf.insd.circ7.dcn/doc1/07315451710
https://ecf.insd.uscourts.gov/doc1/07315693218?page=3
https://www.westlaw.com/Document/I5549ccf59f0f11df896a9debfa48a185/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_751
https://www.westlaw.com/Document/I5549ccf59f0f11df896a9debfa48a185/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_751
https://www.westlaw.com/Document/I3299bc132de911dfae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_922
https://www.westlaw.com/Document/I3299bc132de911dfae65b23e804c3c12/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_922
https://www.westlaw.com/Document/If22dcf9e9cc111d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_87
https://www.westlaw.com/Document/If22dcf9e9cc111d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_87

and August 200@valuationsandDr. Strock’sMay 2009evaluation the ALJ fails to discuss the
required “checklist offactors,” including the length, nature, and extent of the physician and
claimant’s treatment relationshiparson, 615 F.3d at 75120 C.F.R. §804.1527(d)(2) Thus, the
Court finds that the ALJ failed to adequately analyze the opimibDs. Strock, Dr.Thomas? and
Dr. Bush, and must do so on remand.

B. Substantial Evidence

Mr. Holloway argues that “substantial evidence fails to support the ALJ’s erroneous Step
[Flive [ ] determination that [Mr.] Holloway was not disabled because he couldrpedome

jobs.” [Filing No. 53 at 2(J He argues thdf tlhe ALJ cited no evidence thia¢ could stand two

hours out of eight hours” and “ignored Dr. Bush’s statement that his standingwafsriimited

to 1 hour in an 8 hour workday.'Filing No. 53 at 2(

The Commissionerespondghatthe ALJ posed a hypothetical question to the vocational
expertthat included althe evidence, anthat heaccommodated those limitations into the RFC.

[Filing No. 59 at 1920.] The CommissionesrgueghatMr. Holloway’'s argument regardings

“documented impairents is vague. FFiling No. 59 at 200 The Commissiondurther claimghat

the ALJdid consideDr. Bush’s opiniorthat Mr. Holloway was disabled since February 2009
and that thepinion gave no indication that it related to his limitations before this d&teng
No. 59 at 2]

In reply, Mr. Holloway argues that Dr. Thomas/aluation from Jul2007 indi@ated that

he could only work “intermittently” or in a “less than full tifheschedule.” [Filing No. 60 at §

3 The Court acknowledges that Mr. Holloway in his opgrinief does not specificallghallenge

the ALJ’s failure to addresBr. Thomas’evaluations However, Mr. Holloway does argue that
the ALJ failed to consider the evaluations that found Mr. Holloway was “tadesibledthree
times” [Filing No. 53 at 1{emphasis added)], which the Court believes refers to Dr. Thomas’
July 2007 and August 2007 evaluation forms, and Dr. Strock’s May 2009 evaluation form.
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Mr. Holloway argues that the Commissioner does not explain why the ALJ failedudandr.
Holloway's “quite severe chronic pain impairments in the hypothetical questioenpedso the

vocational expert.” Hiling No. 60 at § He claims that when the Alpresented a question to the

vocational expert with this limitation, the vocational expert testified that there weuid fpbs

for Mr. Holloway. [Filing No. 60 at § Lastly, Mr. Holoway argues that the “ALJ’s hypothetical

w

The SSA must consider all evidence in the case record when determining whether an
individual is disabled20 C.F.R. § 404.1520(a)(3%In determining an individual’'s RFC, the ALJ
must evaluate all limitations that arise from medically determinable impairments, evenhhbps
are not severe, anday not dismiss a line of evidence contrary to the rulingltano, 556 F.3d
at 563 see SSR 968p. The ALJ must connect the evidence to the conclusion through an accurate
and logical bridge Sewart v. Astrue, 561 F.3d 679, 684 (7th Cir. 2009)

Mr. Holloway appears toargue thatsufficient evidence does not suppadie ALJ’'s
determination that Mr. Hollowawas not disabled during the material peridthe only specific
evidencehatMr. Holloway points toarethe opinions of Dr. Bushnd (in reply) Dr. Thomas, and
heargueghat the ALJ did noadequatelygonsider théimitationsfrom thoseopinions However,
the Courthas alreadydeterminedthat remand is required for the ALJ pooperly determine
whetherMr. Holloway experiencethe impairments described Br. Bush’s opinion prior to the
established onset dateTo the extent that the ALJ finds that Mr. Hollowdig, the ALJ must
incorporatethose limitationsinto his RFC determination fothe material period of time
Moreover,the Court also determined above that the ALJ on remandadeqtuately analyze Dr.
Thomas’July 2007 and August 2008valuations Thus, to the extent that those evaluations

demonstrateahat Mr. Holloway was more limiteduring the material perigdALJ mug also
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incorporate thosémitations intothe RFCdetermination For these reasonf)e Courtreverses
andremand the decision of the ALJ.

C. Other Issues

Mr. Holloway argues that the ALJ “appears to be basing his medical ‘opinion’ tercthe
of ‘objective medical evidence,’ stating that ‘I have carefully considered the clésnsabjective

complaints and the statements from his witnessEiliqg No. 53 at 1§ He further agues that

the ALJ’s “conclusory rejection of the claimant’s allegations of disabiliéggalise [it is]

supposedly unsupported by objective medical evidence is reversible efidnty No. 53 at 184

Lastly, Mr. Holloway argues that the ALJ “failled] to give full considerationall [his]

documented impairments . . . .Filing No. 53 at 20 Theseargumentsarevague, unfounded,

anddo notcite to the record Thus, the Court findtheyare waived.See, e.g., Powell v. Colvin,
2014 WL 69775, at *5 (S. D. Ind. 201#@inding waiver when claimant “makes no attempt to cite
to the record”).

V.
CONCLUSION

For the reasons stated herein, the CMACATES the ALJ’s decision denying Mr.
Holloway supplemental security incontiring the naterial periodand REMANDS this matter
for further proceedings consistent with this opinion pursuafi 10.S.C. § 405(g(sentence four).

Judgment shall issue accordingly.

Date: 03/06/201 QW“W\W o

/Hon. Jane M]aggnps-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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