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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

RicHARD B. GONON,
Plaintiff,
VS. 1:12-cv-00702-JMS-DML

ALLIED INTERSTATE, LLC,
Defendant.

N N N N N N N

ORDER
Presently before the Court in this actioouoght under the Fair Debt Collection Practices
Act (“EDCPA”) is Defendant Allied Interstate, LLC’s (“Allied”) Motion to Dismiss for Lack of
Subject Matter Jurisdiction, [dkt. 11]. For théldaing reasons, the Caugrants Allied’s mo-
tion.

l.
BACKGROUND

A. Mr. Gonon’s Complaint

On May 22, 2012, Mr. Gonon filed a putativeass$ action Complaint against Allied for
violations of the FDCPA. [Dkt. 1.] Specifidpl Mr. Gonon alleges thatllied is a debt collec-
tor as defined by the FDCPAG] at 1, § 5], and that it sehim a March 6, 2012 letter regarding
collection of an alleged debt he owed to GE Capital Retail Bank (*GE”) relating to account
number 2040,ifl. at 2, 1 6]. Mr. Gonon alleges that tkiarch 6, 2012 letter stated that he had
the option of making payment either to Allied ®E, urged him to make a payment promptly,
advised him that failing to do so would cause Alliedake further action to ensure payment, and
included a payment coupon instructing him to npayment to GE rather than to Alliedld |

see alsalkt. 1-1.]
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Mr. Gonon alleges that GE then sent @eleto him on March 13, 2012, which advised
him that account number 2040 was delinquend. 4t 2,  7.] He asds that throughout the
thirty-day period given to him tdispute the validity of the alied debt related to account num-
ber 2040, “GE has consistently telephoned [himfiiathome phone number as well as his cell
phone number,”ifl. at 2, 1 8].

Mr. Gonon asserts claims for violatiow$ Sections 1692e, 1692g, and 1692j of the
FDCPA. [d. at 2-4, 11 9-11.] He brings his claims behalf of the following putative classes:

Class A consists of: (i) all persons from whom [Allied] attempted to collect an al-

leged debt owed to GE using the same fiégtter as Exhibit A, (ii) where such

debt collection activity occued on or after a date one year prior to the filing of

this lawsuit.

Class B consists of all persons from whgtlied] attempted to collect an alleged

debt owed to GE using the same form letter as Exhibit A, and also received a

form letter or letters from GE, as evidenced in Exhibit B, and or communications

from GE, such as telephone calls durargl subsequent to the thirty day valida-

tion of debt time frame period, (ii) (sieyhere such debt collection activity oc-

curred on or after a date one yedopto the filing of this lawsuit.

[Id. at 4, 7 13-14.]

Mr. Gonon states that “[t]henly individual question would appear to be the identifica-
tion of the class members.”Id[ at 5, § 17.] He seeks damages under 15 U.S.C. § 1692k, and
attorneys’ fees and costdd[at 5.]

B. The Offer of Judgment

On June 11, 2012Allied served an Offer of Judgmeon Mr. Gonon pursuant to Federal

! The Certificate of Service onelOffer of Judgment indicates thatvas actuallyserved on Mr.
Gonon on June 8, 2012. [Dkt. 12-12a} For purposes of thigotion, howeverthe Court will
use the later June 11, 2012 sende¢e Allied provided ints briefs. [Dkts. 12t 2, 4; 18 at 4.]
As discussed below, this date discrepancy empdbeing irrelevant since Mr. Gonon did not file
his Motion for Class Certification withirotirteen days of this later date anyway.
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Rule of Civil Procedure 68, offering Mr. Gon&1,500 in damages, and reasonable attorneys’
fees accrued to date to be detemrudidy the Court. [Dkt. 12 at 8ee alsadkt. 12-1.] Mr. Go-
non rejected the Offer of Judgment on June2082. [Dkt. 12 at 4-5.] On June 28, 2012, Mr.
Gonon filed a Motion for Class Certification, [dkt. 9].

I.
STANDARD OF REVIEW

The purpose of a motion to dismiss under Fedeute of Civil Procedure 12(b)(1) is to
test the sufficiency of the complaint, not to diecthe merits of the case. Rule 12(b)(1) requires
dismissal of claims over which the federal cdadks subject-matter jurisdiction. Jurisdiction is
the “power to decide” and must be conferred upon the federal coants.Chicago, R.I. & P.R.
Co, 794 F.2d 1182, 1188 (7th Cir. 1986). Whethenaira plaintiff has stading to bring a law-
suit is a jurisdictional requirement which miag challenged through a motion made pursuant to
Rule 12(b)(1).Hoffman v. Garg2010 U.S. Dist. LEXIS 112245, *2 (S.D. Ind. 2010).

In ruling on a motion to dismiss, the Couortist accept as true the factual allegations of
the complaint, viewing them in the light mosvdaable to the plaintiffand making all reasona-
ble inferences in their favorSanner v. Board of Tradé2 F.3d 918, 925 (7th Cir. 1995). How-
ever, when faced with a challenge to bject-matter jurisdiction, the Court may look beyond
the complaint and review any other evidetweesolve the jurisdictional issuélalker v. United
States 2010 U.S. Dist. LEXIS 72339, *6 (S.D. Ind010). The burden is on the plaintiff to
prove, by a preponderance of the evidence, that subject-matter jurisdiction exists for his or her

claims. Lee v. City of Chicagd830 F.3d 456, 468 (7th Cir. 2003).



1"l.
DISCUSSION

A. Mr. Gonon’s Motion to Stri ke the Offer of Judgment

Mr. Gonon has moved to strike the OfferJafdgment, [dkt. 16], which is Exhibit A to
Allied’s Motion to Dismiss, [dkt. 11-1]. MrGonon relies upon Rule 68(b), which states that
“[e]vidence of an unaccepted offer is not admissible except in a proceeding to determine costs,”
and argues that relying upon the @fté Judgment outside of that context — as Allied does here
— violates Rule 68. The Seventh Circuit CoofrtAppeals has found that a Rule 68 offer of
judgment is admissible for a purpose other thawvipg liability under Federal Rule of Evidence
408, which states that “conduct or a statemerdarduring compromise negotiations” is admis-
sible unless offered “to prove drsprove the validity or aount of a disputed claim.Thomas v.
Law Firm of Simpson & Cybak44 Fed. Appx. 741, 744 (7th CROQ7). It has noted that a
court may consider an offer of judgment “foethmited purpose of detaining jurisdiction.”

Id. Therefore, the Court determines that the OffieJudgment is admissible for this limited ba-
Sis.

In any event, even assuming that the Offedwdigment itself is not admissible in this
context, the Court can properlycapt Allied’s counsel’s represetions regarding the Offer of
Judgment and consider those representatrdmsn ruling upon the Motion to DismissSee
Halker, 2010 U.S. Dist. LEXIS 72339 at *6. Andgsificantly, Mr. Gonordoes not dispute Al-
lied’s characterization afhe Offer of Judgment.See White v. Ally Fin. Inc2012 U.S. Dist.
LEXIS 101948, *7 (S.D. W.Va. 201Z¢ourt can “look beyond the complaint and has wide dis-
cretion’ to consider outside documents and ewetside testimony” and “[b]ecause there is no

disagreement between the partiedashe contents of [the offaf judgment], [the court] will



consider the terms of the offer as described in [defendant’s brief] in resolving the jurisdictional
issue”). Accordingly, the Court denibf. Gonon’s Motion to Strike, [dkt. 16].

B. The Sufficiency of the Offer of Judgment

Mr. Gonon argues that Allied’s €@fr of Judgment was not suffent because it “did not
make any offer for ‘actual damages’ pursuant$oU.S.C. 169[2]k(a)(1)and] did not provide
any relief to the putative class.” [Dkt. 17l Allied asserts that Mr. Gonon “could not be
claiming actual damages were ‘inflicted’ by recetyithe letter [at issue]; ascertaining actual
damages would require an indivaduinquiry, which is contrarjto pursuing a class action.”
[Dkt. 18 at 3.] It also notes that Mr. Gonon stated in his Complaint that “the only individual
guestion would appear to be the identificationth&f class members,” so he must not be seeking
actual damages.d.]

1. Actual Damages

Mr. Gonon does not mention actual damagesign Complaint. While he does seek
“[dlamages as provided by 15 UCS.1692k,” [dkt. 1 at 5], he does not provide any allegations
regarding any damage he may have suffered femaiving the letter assue in the lawsuitjd.
at 1-5]. Additionally, his assertion in supporthe$ class allegations thdtlhe only individual
guestion would appear to be the itiiecation of the class membersjd[ at 5,  17], cuts against
any argument that he is seeking actual damages.

Further, in response to Allied’s Motion ©@ismiss, Mr. Gonon does not provide any
proof of actual damages or evany specific allegations of thoslamages. He simply states,
without elaboration, that the Off®f Judgment did not include amount for actual damages.
[Dkt. 17 at 2.] If he ha any proof of actual damages — or even any basedléging that he is

entitled to actual damages — the Court assumes he would have arg@=skse.g., Greenlaw v.



United States554 U.S. 237, 243-44 (2008) (“[W]e rely on the parties to frame the issues for de-
cision and assign to courts thder@f neutral arbiteof matters the parties present....Our adver-
sary system is designed around pinemise that the parties know aths best for them, and are
responsible for advancing the facts and argumemtitling them to relief’). Based on Mr. Go-
non’s failure to mention actual damagsgpecifically in his Complaifftand his complete lack of
proof (or allegations relating to any proof) regagdactual damages, the Court finds that the Of-
fer of Judgment did not needitlude an amount for actual damages.
2. Recovery for Putative Class Members

Mr. Gonon’s argument that the Offer of Judgrhis somehow insufficient because it
“did not provide any relief to the putative claseldherefore did not offer full relief to Plaintiff,”
[dkt. 17 at 2], is without merit. Mr. Gonon doest cite any authority for his proposition but, to
the extent that this argument overlaps with hggiarent that an offer of judgment made before a
motion for class certification can never moot a FDCPA class acttbpy,the Court will address

it below.

> The Court may take judicialotice of its own records$n re Salem465 F.3d 767, 771 (7th Cir.
2006), and notes that Mr. Gonon filed a second u@wagyainst Allied which relates to subse-
guent correspondence Allied allefiye sent Mr. Gonon regardingegtsame account at issue here,
[see Gonon v. Allied Interstate, LLNo. 1:12-cv-00839-RLY-MJD]. There, unlike in this case,
Mr. Gonon specifically sought “statary damages, actual damages, attorney fees, costs, and...all
other just and propeelief.” [Dkt. 1 in Gonon v. Allied Interstate, LLONo. 1:12-cv-00839-
RLY-MJD at 3-4, 1 13, 16, 19, 22.] That lawswas resolved when Mr. Gonon voluntarily
dismissed Allied with prejudice becausel ‘@@atters [were] settled.” [Dkt. 8 iBonon v. Allied
Interstate, LLC No. 1:12-cv-00839-RLY-MJD.]

% The Court notes that tt@ffer of Judgment arguabblid include an amount for actual damages.
Mr. Gonon’s maximum statutory recover undiee FDCPA was $1,000, plus reasonable attor-
neys’ fees and costs. 15 U.S.C. 8§88 1692(a)j2ahd (a)(3). By fiering $1,500, plus fees and
costs, the Offer of Judgmengably included $500 for actual damagdDkt. 12 at 4 (“On June
11, 2012, Allied served [Mr. Gonomjith an Offer of Judgmendffering [Mr. Gonon] $1,500 in
statutoryand actualdamages, and reasonable attorney’s éeesued to date to be determined by
the Court”) (emphasis added)NIr. Gonon does not address thigra $500, why itould not be
for actual damages and, if it was, why it might be insufficient.
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C. Whether the Offer of Judgment Moots Mr. Gonon’s Claims

Having found that Allied’s Offer of Judgmewtas sufficient to compensate Mr. Gonon
for all damages he seeks in this matter, the Gaums to the crux of this case: whether the Offer
of Judgment mooted Mr. Gonon’s claims. Adlieclies heavily upon the Seventh Circuit Court
of Appeal’s recent decision Damasco v. Clearwire Corp662 F.3d 891 (7th Cir. 2011), for its
argument that this Court lost subject-majtersdiction over Mr. @non’s action when Allied
made the Offer of Judgment to Mr. Gonon befoeehad filed a motion for class certification,
[dkt. 12 at 3-5]. For his part, Mr. Gonon argubat an offer of judgment does not moot a
FDCPA class action claim even without a p&gdimotion for class certification, and that
Damascais inapposite because: (1) it involved thelephone Consumer Protection Act, which
does not have specific provisionsated to class actions as the GRA does, [dkt. 17 at 2]; (2) it
involved a full settlement offer, not an Offer of Judgment under Ruledb&t[3]; and (3) unlike
the offer of settlement iDamasco which was made before a nwitifor class certification was
filed, the motion for class certification here “relates back to the filing of the Complaint,” and so
is deemed filed before Allied served the Offer of Judgmahi, [The Court will address each
argument in turn.

1. Damasco v. Clearwire Corporation

In Damasco plaintiff brought a putative class amti against Clearwiréor alleged viola-
tions of the Telephone Consunf@rotection Act related to unistited text messages Clearwire
sent to cellphone userd. at 893. Before Mr. Damasco malfor class certification, Clearwire
offered him the full relief he requested viaettlement offer; MrDamasco never respondeid.
Clearwire argued that the full settlement offeooted Mr. Damasco’s claims and the Seventh

Circuit Court of Appeals agreetinding that the full settlement offer meant that Mr. Damasco



no longer had a “stakef the litigation. Id. at 896. It noted that “[t]o allev a case, not certified
as a class action and with no motion for classfm@tion even pending, to continue in federal
court when the sole plaintiff no longer maintampersonal stake defies the limits on federal ju-
risdiction expressed in Article 11."ld. The Court findDamascoto be directly relevant here,
and addresses Mr. Gonon’s attésio distinguish it below.

2. The FDCPA's Class Action Provisions

Mr. Gonon’s argument that the Offer of Judgrmdid not moot his claims because the
FDCPA, unlike the Telephone ConseamnProtection Act at issue Damasco has “specific pro-
visions and remedies related doclass action,” [dkt. 17 at,2ls unavailing. Mr. Gonon relies
uponWeiss v. Regal Collection885 F.3d 337 (3d Cir. 2004), btite Seventh Circuit recog-
nized that four circuits — including the Thiircuit — disagree with the approach taken in
Damasco specifically noting the Tird Circuit’'s decision inWeissas an example.Damasco
662 F.3d at 895-96. AccordingWeissis not relevant precedt in this Circuit.

Additionally, beforeDamasco at least one district cousitting in the Seventh Circuit
held that FDCPA claims are moot where the deéémt has made a fulffer of judgment under
Rule 68 and the plaintiff has not moved for class certification and does not do so during the of-
fer's ten-day pendencyLetellier v. First Credit Servs2001 U.S. Dist. LEXIS 10288, * 9-10
(N.D. lll. 2001). See also Giblin v. Revenue Prod. Mgr2008 U.S. Dist. LEXIS 22854, * 7-10
(N.D. lll. 2008) (offer of judgmetrwould have mooted FDCPA cias if plaintiff had not moved
for class certification within ten days of offe¥)ilson v. Collecto, In¢.2003 U.S. Dist. LEXIS
17795, *8 (N.D. Ill. 2003) (same principle).

There is no authority suggesting that the &éve€ircuit Court of Appeals would treat an

offer of judgment relating to FOPA claims, made before plaifitfiles a motion for class certi-



fication, any differently than clens made under statutes that do symcifically provide for class
actions, and the Court declines to do so here.
3. Offer of Judgment Versus Settlement Offer

Mr. Gonon argues that, becau3amascoinvolved a settlement offer and this case in-
volves an Offer of JudgmernDamascodoes not apply. [Dktl7 at 3.] However, thBamasco
Court addressed the potentialtofistion between a settlement offer and an offer of judgment,
and concluded that there was no differenBamasco 662 F.3d at 896 (“Although these deci-
sions address offers that, unlike Clearwire’syrevenade under Rule 68, their same analysis
seems to apply to any offer of complete relief”).

The DamascoCourt also noted that, wa some district courten the Seventh Circuit
have “allowed plaintiffs to avoid mootness bgeking class certifit@n within [Rule 68’s]
timeframe for accepting or rejecting an offer,étissue was irrelevant there because the offer
was made while the suit was pending in state cddrtat 897. At best, this statement recogniz-
es that a plaintiff may avoid mooting its claims if it moves for class certification within the four-
teen-day (formerly ten-day) ped provided in Rule 68 for respand to offers of judgment.
SeeFed. R. Civ. P. 68(a) (“If, wiith 14 days after being served [with an offer of judgment], the
opposing party serves written notice accepting ther,ofther party may then file the offer and
notice of acceptance, plus proof of servic&hlin, 2008 U.S. Dist. LEXIS 22854 at *9-10 (“al-
lowing a plaintiff to move for clss certification within ten daystaf receipt of an offer of judg-
ment comports with both thietter and the spirit oRule 68.... Because plaintiffs moved for
class certification within fivelays of receiving [defendant’s] offer of judgment, the Court holds

that their motion invalidates the offendikeeps this class action alive”).



Here, Mr. Gonon does not dispute that Allserved its Offer of Judgment on June 11,
2012. Mr. Gonon did not file his Motion for Gla Certification, [dkt. 9], until June 28, 2012 —
after the fourteen-day period which to respond to the Judd, 2012 Offer of Judgment. Ac-
cordingly, whileDamascomay indicate that Mr. Gonon couldhve avoided mooting his claims
by moving for class certificationithin fourteen days of the Offef Judgment, that did not oc-
cur here so it is irrelevant.

4. Timing of the Motion for Class Certification

In a final attempt to escape the effectAdlied’s Offer of Judgment and his failure to
timely file his Motion for Class Certification, MGonon argues that the filing of the Motion for
Class Certification “relates batko the filing of the Complaint.[Dkt. 17 at 3-4.] Mr. Gonon
again relies oitWeiss v. Regal Collection885 F.3d 337 (3d Cir. 2004), a case specifically re-
jected by the Seventh Circuit Pamasco See Damas¢®62 F.3d at 895-96 (noting that “[flour
circuits [including the Third Circuit iWWeis$ disagree” with the appraa of finding a plaintiff's
claims moot when he or she is presented witbféar of full relief before moving for class certi-
fication, but that “we have not beemoved to reverse course”).

Allowing Mr. Gonon’s Motion for Class Certifit@an to “relate back'to the filing of his
Complaint would be contrary tbamascoand other cases holding that offer of full relief
moots a plaintiff's claims when a motionrfolass certification has yet to be madgee, e.g.,
Wiskur v. Short Term Loans, LL@4 F.Supp.2d 937, 939 (N.D. Ill. 2000) (“because defendants’
Rule 68 offer...came before a motion for classtification was sought, and was for an amount
greater than [plaintiff] could have received s gone to judgment, [her] claim was moot once

the offer was made. She could not persist ingsafter having won”). There is simply no au-
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thority to support Mr. Gonon’s asrtion that the Mmon for Class Certification should be
deemed filed on a date earlier than June 28, 2012.

Accordingly, because the Motion for Class @rdtion was filed after the fourteen-day
period for responding to the Offer of Judgmentioes not save Mr. Gonon’s claims. For these
reasons, the Court finds that it does not hawgestrmatter jurisdiction over this matter because
Mr. Gonon’s claims are moot.

V.
CONCLUSION

For the foregoing reasons, Alt’’s Motion to Dismiss for &ck of Subject Matter Juris-
diction, [dkt. 11], iSGRANTED, and this action i®ISMISSED WITHOUT PREJUDICE .*
Further, Mr. Gonon’s Motion to Strike Exhibit Ao Defendant’'s Motion to Dismiss, [dkt. 16],

is DENIED, and his Motion for Class Certification, [dkt. 9]DENIED AS MOOT .

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana

10/10/2012
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HINSHAW & CULBERTSON, LLP
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David M. Schultz
HINSHAW & CULBERTSON
dschultz@hinshawlaw.com

Tess A. White
WHITE AND CHAMPGNE
tess@whiteandchampagne.com

4 “[W]hen a suit is dismissed for want of subjecatter jurisdiction, that is, because the court has

no power to resolve the case on therits even if the parties arerdent to have itlo so, it is er-
ror to make the dismissal with prejudiceT.W. v. Brophy124 F.3d 893, 898 (7th Cir. 1997)
(citations omitted).
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