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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

WRAY L. FURGASON,
Plaintiff,
No. 1:12ev-00738MJID-RLY

VS.

JAMES FURRER,
PROTEUS PROS, LLC,

N e e N N N N N N N

Defendants.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Courtbegana bench trialn this action on January 27, 2014, which, when Plaintiff Wray
Furgasorfell ill, was continued to April 24, 201£laintiffs WrayFurgasorand Michael Wharton were
present in person and by counsel Robert Kondras. Defendants James FurrereaisdPPost LLGI/b/a
Mr. Handyman (“Mr. Handyman”) were present in person, by Defendant Furrer, and byl &tensa
Sams.

Plaintiffs brought their individual actions agaitis Defendants to recover unpaid overtime
compensation and statutatgmages pursuant the Fair Labor Standards Act (FLSA) and the Indiana
Minimum Wage Law(IMWL) . [See Dkt. 1; No. 1:11ev-01222TWP-DKL Dkt. 1.] The Court, in
response to cross motions for summary judgment in Plaintitiasois case, ruled that (1) the IMWL,
and not the FLSAapply to PlaintiffFurgasots claims (2) the Court retains supplemental jurisdiction
over the IMWL claims, (3) PlaintifFurgasorat no point waived his right ®ue Defendantgursuant to
the IMWL, and (4 Plaintiff Furgason was not paid the overtime due to him under the IMWL on at least
one work week. [Dkt. 54.]n January of 2014, the Court severed Plaintiff Wharton’s wage claim from
his other claims, consolidatirsidclaim with Plaintiff Furgasots wage claim. [Dkt. 59.]All parties
then consented to the jurisdictiontbé Magistrate Judge for the purposes of conducting a bench trial on

the remaining issues of the matteamely the extent of damages owed to the Plaintiffs pursuant to the
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IMWL . [Dkt. 63.] Having heard testimony and considered the exhibits and argumentsisélc the
Court makes the following Findings of Fact and Conclusions of  pamsuant to Federal Rule of Civil

Procedure 52.

I. Findings of Fact

Mr. Handyman is a home repdiusiness headquartered in Indianapolis, Indidetendant
Furrer is theowner,solemember, and sol@manageof Proteus Pros, LLQJoing business as Mr.
Handyman As sich, Defendant Furrenakes all the employment decisions, determines all employees’
hours and wages, and has operational control over his business.

Plaintiff Furgason worked as a “technician” (handyman) for Mr. Handyman from February 28,
2011 through January 27, 2012roim February 282011 through October 29, 2011 Plainktirgason
was paid a “salary” of $700 per weekgardless of the number of hohesworked Plaintiff Wharton
also worked as a technician for Mrahktlyman during this time period, from April 10, 2011 through
August 4, 2011, and was paid the same “salary.” In excHangigs “salary,”Plaintiff Furgasorand
Defendant Furretestified that it was an understood expectation that each techniciath av@ubge a 45
hour work week.

Defendant Furrer does not contrsd finding of liability against him made in the Distriadge’s
Order granting partial summary judgmeittwas not until Plaintiff Wharton filed his lawsuit the fall
of 2011 thaMMr. Furrer knew thahis technicians were not exempt from receiving overtime pay when
they worked more than 40 hours in one week. Accordingly, on October 3020 Fyrrer began
paying his techniciansncluding PlaintiffFurgason$15 per houfor up to 40 hourper weekand then
$22.50 per hour of overtimeRrior toOctober 29, 2011however, Defendant Furrer did rfave a

timekeeping methothat trackedeach hour worked by his technicians.

L Any finding of fact that is more properly considered a conclusion ofdaglopted as such. Similarly, any
conclusion of law that is more properly considered a finding of fataslopted.
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Plaintiff Furgasortestifiedthat, on a typical daffom February 28, 2011 through October 29,
2011, he received a call from Mr. Furrat 6:30 anto receive his assignmentfsy the day, which call
lasted from twentyo thirty minutes.He then, as needed, was required to get certain fuel ftaikbe
home work truck, whicliuel was located fifteen minutes from where he Ij\asd was not always on the
way to the first siteat which he had to arrive by 7:45 a.m. Throughout his time working for Mr.
Handyman, Plaintiff Furgasomorked at sites locatetiroughoutHamilton, Boone, Johnspand Marion
Counties in Indiana. Mr. Handyman also required the technicians to buy supphesefitan stores,
which were not always conveniently located, and to take debris to a duthpsteas located near
Zionsville, Indiana.Generally, there were two assignmesash day, with the first lasting from 8:00 a.m.
through 12:00 p.m. and the second from 1:00 p.m. through 5:00 p.m. Although Mr. Furrer permitted his
technicians to take a lunch break, Plairfidirgasoriestified that he was @& on the road during that
hour, having to clean out the truck and buy more supplies, when nece&iaryeavng thelastwork
site, PlaintiffFurgason was required to deliver the billing records to the Mr. Handymiee ioff
Washington TownshipMarion County, Indiana before returning home each Monday, Wednesday, and
Friday. On average, Plaintiffurgasortestfied that he did noarrive home until 6:00 p.m. or later.

Plaintiff Wharton then testified that his experience as atifuk technician for Mr. Handyman
from April 10, 2011 through July 23, 2011 was quite similar to that of PlaintiffaSorm As a technician
for Mr. Handyman, Plaintiff Wharton worked as a handyman (fixed sidingputked showers, repaired
windows, etc.) and also performed preparatory and administrative fundtieted(the truck, submitted
paperwork, picked up materials, etcPlaintiff Wharton testified that he received a call from Mrriean
every morning between 6:00 a.m. and 7a0f. that lastettom five to fifteenminutes Plaintiff Wharton
also serviced homes located in Boone, Montgomery, Hamilton, HendaiatsviarionCounties in
Indiana during his time at Mr. Hayighan, with the same twassignmentvorkday as described by
Plaintiff Furgason In sum, Plaintiff Wharton testified that he usually began his workday aroQfd 7:

a.m. and ended his workday at about 6:00 p.m., for an average of 55 hours per week.



In support of these claims, Plaintiffs presented a sampling of GPS sexoedidence of their 55
hour work weeks, emphasizing Plaintiff Furgason’s GPS records from #ieoi/dune 19, 2011 through
June 25, 201Whenhe worked “at least 54 hours and 37 minut¢See. Dkt. 75-1 at 3-4.]JHowever the
GPS recordslo not tell the whole storgsMr. Furrer did not have the GPS systems installed in the
trucks until June of 2011, and the GPS records do not includenaaytit on the road, such as
organizing and cleaning the trucks or receiving their assignments fronmuher Bver the phone. On
cross examinatigribefendants pointed out that there were several days where it seemed thiffit Plaint
Furgason was parked at home throughout the day, but Plaintiff Furtgatified that one assignment was
at a house down the street from his own, and Mr. Fdidenot present angilling records or other
evidence to contradict that testimonidditionally, Defendants made similar observations during cross
examination of Plaintiff Wharton for days at the end of July 201 1Plaintiff Wharton was injured on
the job on about July 19, 2011 and is only claiming damages through the pay period dpdB8g20d41.

Defendant Furrer then testified in his defense and in defense of Mr. HandinaRurrer
confirmed that he hired Plaintiffs Furgasaimd Wharton as “salaried” employees at $700 per week for 45
hours of work each week, with no overtime pay. On cross examination, Mr. Fautémot present a
“traditional timecard” to represent when his technicians’ workdays begagnalediprior to October 30,
2011. Nor did Mr. Furrepresent théelephone records to confirm the times or lengths of his morning
calls or ay evening callseven thougihe testified thaPlaintiffs were supposed to caiim upon leaving
the last site of the dayMr. Furrer presented billing records as evidence of Plaintiffs’ hoarked, but
he admittedthat such recorddo not reflect any time Plaintiffs performed warkated activities off the

work site premises.

1. Credibility Determination
The Court recognizes that some of the foregoing findings are based on coatrevifence.
The Court accepts the testimony of both Plaintiff Furgason and Plairtdftdh to the extent that their

testimony is in agreement. However, the Court does not accept PRimgHsors claim that the



morning call from MrFurrerlasted twenty to thirty minutes when Plaintiff Wharton testified that the
mornng call only lasted five to fifteeminutes. On this issue, the Court finds Plaintiff Wharton’s
testimony credible, ana morning call lasting ten minutes on average will be factored into ti'€o
final calculation of damages.

Likewise, it appears th#laintiff Wharton may have believed that the $700 per week “salary”
was only intended to compensate for 40 hours per week and nd@eéMNdg| 1:1tcv-01222TWP-DKL
Dkt. 1 at 2.] This is significant because five hours of uncompensated overtime work at ke rage of
$17.50 ($700/40 hours) would be calculated at $26.25 per hour, while five hours of work paititbaly
regular rate of $15.56 ($700/45 hours) instead of the overtime rate of $23.33 wouldutztezhit the
difference, $7.77 per houBoth Plaintiff Furgason and Mirurrertestified that the “salary” was intended
to compensate for 45 hours of work per week, and this consensus is preselsidifis Bproposed
Findings of Fact and Conclusions of Law. [Dkt. 7b-Therefore, the Qurt finds that the $700 per week
“salary” was intended for a 45 hour work week, and the regular rate of pdewalculated at $15.56
per hour, with overtime pay calculated at $23.33 per hour, and the hours worked betweddZ0@urs
per week willbe calculated at the difference of $7.77 per hour.

Finally, the Court find®efendanturrer'sstatementswhen pressedyeregenerally credible, but
does not give credit to his presentationhaf evidence Defendants’ mischaracterization of billing
records as “Labor Records” is evident in Murrers own testimony that the billing records do not
include any work related activities performed away from a work site, suelceiging assignment calls,
cleaning and fueling the trucks, purchasing supplies, disposing of debris, suppagperwork, and
travel time to and from such necessary destinati@egendants also mischaracterized Plaintiff
Furgasofs Severance Agreement and General Release at a “settlement agre¢mniehin an attempt
to receivea credit for the $1800 Severance Payment made in 2012. The District Juddg déreided in
his entry of partial summary judgment that a plaintiff cannot waive his IM&Im by signing such a
document, and Plaintiffurgasois claims are not so precluded in this matter. Additionally, the
Agreement lists eighteen otheauses of action and includesteatchall provisions, meaning that
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dozens of possiblelaimsarepotentially waived by signatory othe Agreement. Therefqrthe $1800
Severance Paymedbes not pertaito the claimat issue here and will not be considered in the Court’s

calculations.

[1l.  Conclusionsof Law

The Indiana Minimum Wage Law states thab ‘employer shall employ any employee forarkv
week longer thaforty (40) hours unless the employee receives compensation for employment in excess
of the hours above specified at a rate not less than one am@lbe-5) times the regular rate at which
the employee is employédind. Code 22-2-2(k). Further, arfemployer” is defined asdhy
individual, partnership, associatiolimited liability company, corporation, business trust, the state, or
other governmental agency or political subdivision during any work week imheghave two (2) or
more employees.”? Id. at 222-2-3 (emphasis addedPefendants do not dispute that they were in
violation of section 4 between the February 28, 2011 and October 29, Z@éDk{. 74 (Defendants’
Proposed Findings of Fact and Conclusions of Law, proposing an award of damages “agains
Defendants”). Thus, the Court need only determine the extent of damages owWedR&intiffs.

Additionally, the IMWL requires every employer ‘tinrnish each employee” with a statement of
their hours worked during each pay period. Ind. Code 22-2-2-8(a). A failure to keepcsudh iean
additional violation othe IMWL separate from the requirement to pay each employee pursuant to the
payment requements of section.4Ind. Code 22-2-2-11(a). Although Mr. Furrer presémsMr.
Handyman billing records as “Labor Records,” the billing records are an jietemepresentation of
Plaintiffs’ hours worked, failing to account for morning calls aagéi time between work sites and other

work-related destinations. Although the GPS records paint a more complate,dicty are not

2The IMWL further specifies that an “employer,” as definededation 3, Shall not include any employer who is
subject to the minimum wage provisions of the federal Fair Labod&tds Act.” Although Plaintiffs initially
brought claims under the FLSA, Defendants argued that they were nott$altfec FLSA, angwhen Plaintiff
Furgasorstipulated to the application of only the IMWL to his claims, the District dudtpd that “any dispute
regarding whether Mr. Handyman qualifies under the FLSA is now mobkt. 54 at 4.] Thus, for the purposes of
Plaintiffs’ claims now before the Court, Defendants are not “subject to” the FLSA, and \itie Wil properly be
applied to the matter.



available for four of the months in question, &hd Furrer did not “furnish each employee” with the
GPS records fronheir trucks, as required by section 8 of the IMWL. Thus, Defendants failego k
adequate records of the hours worked by their employees.

With an admission of a section 4 violation, failuretmpensaten conjunction with a section 8
violation, failure to keep adequate recottig, Plaintiffsmust prove the extent of Defendants’ damages
against them by a preponderance of the evideSeg.e.g., Travelers Indem. Co. v. Armstrong, 442
N.E.2d 349, 361 (Ind. 1982)‘Preponderance of the evidencehen used with respect to determining
whether or not one's burden of proof has been met, simply medigsehter weight of the evidende
SIS Refractory Co., LLC v. Empire Refractory Sales, Inc., 952 N.E.2d 758, 766 (Ind. Ct. App. 2011).
While Plaintiffs claim that they woed anaverageof 55 hourper weelfor the entire time period in
guestion Plaintiffs only provided the Court with two weeks’ wothGPS records for Plaintiffurgason
and about one month’s worth of GPecords for Plaintiff Whartofor the relevant time periodwith
these GPS records providélde Court was able to examitveo weeks’ worth of data (June 20, 2011
through June 24, 2011 and June 27, 2011 through July 1, 2011) fétlaittiffs. By the Court's
calculation, the average number of hours worked per day for those two ovegleygigiks is 10.9 hours
per day—11.1 hours for PlaintifFurgasorand 10.7 hours for Plaintiff WhartdnThese averages
indicate that Plaintiffs’ eshate of 55 hours of work per week is reasonaddsuming a five day work
week. Inresponse, Defendants offer no GPS evidence from other time pesaggort their assertion
that the billing records are an accurate representation of Plaintitfss\worked. Therefore, the greater
weight of the evidence supports Plaintiffs’ claims that they worked aagevef 55 hours per week
during the time period in question.

Accordingly,the Court makes the following calculations with regard to Plaiftifjaso:

3To arrive at these numbers, the Court measured the time each Plaintiffrfiest on his truck in the morning to

the time each Plaintiff's work truck first arrived at his home adda¢sight, subtracting any time spent at his home
address during the ga For each day worked, an additional ten minutes was added for a phdnencéir. Furrer,
and an additional fifteen minutes was added for afhoate organizing and cleaning of the work truck.
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- Plaintiff Furgasorwas incorrectly paid a $700 “salary” per week for the 35 weeks he worked
for Mr. Handyman, as measured from February 28, 2011 through October 29, 2011

- On average, PlaintifFurgasorworked 55 hours per week (10 hours per week greater than the
45 hours per week his “salary” covered), 15 hours of which Plaitifjasorshould have
been paid 1.5 times the regular rate, pursuant to the IMWL

- The regular rate of pay will be calculated at $15.56 per (80 divided by the 45 hours of
work per week expectéd

- The overtime rate of pay will be calculated at $23.33 per hour (1.5 timesgillarrate of
pay, as required by the IMWL)

- For the first five hours of overtime worked by Plainkfirgason per week (40 to 45 hours),
Plaintiff Furgasons owed$7.77 per hour (the difference between the regular rate of pay and
the overtime rate of pay)

- For the pay period of November 6, 2011 through November 12, 2011, PlRintiisorwas
paid assuming 50 “regular” instead of 40 and is further owed ten hours’ worth ofpiagm
$7.50 per hour (the difference between the regular rate of pay at tha$1iin@0, and the
overtime rate of pay at that time, $22.50)

- In sum, Plaintiff Furgason is owed:

o $1,359.75 (5 hours at $7.77 times 35 weeks) plus
0 $8165.50 (10 hours at $23.33 times 35 weeks) plus
0 $75.00 (10 hours at $7.50 in one week) for a total of
0 $9600.25
Additionally, the Court makes the following calculations with regard to Hfaidiharton:
- Plaintiff Wharton was incorrectly paid a $700 “salary” per week for the 15 week®itked

for Mr. Handyman, as measured from April 10, 2011 through July 23, 2011



- On average, Plaintiff Wharton worked 55 hours per week (10 hours per week draatidet
45 hours per week his “salary” covered), 15 hours of which Plaintiff Wharton showdd hav
been paid 1.5 times the regular rate, pursuant to the IMWL

- The regular rate of pay will be calculated at $15.56 per hour ($700 divided by the d®hour
work per week expected)

- The overtime rate of pay will be calculated at 833per hour (1.5 times the regular rate of
pay, as required by the IMWL)

- For the first five hours of overtime worked by Plaintiff Wharton peekv@0 to 45 hours),
Plaintiff Whartonis owed $7.77 per hour (the difference between the regular rate of pay and
the overtime rate of pay)

- In sum, Plaintiff Wharton is owed:

0 $582.75 (5 hours at $7.77 times 15 weeks) plus
0 $3499.50 (10 hours at $23.33 times 15 weeks) for a total of
0 $4082.25
Further according to section 9 of the IMWL, “l& employer who violates the provisions of
section 4 of this chapter shall be liable to the employee or employees afffieittechmount of their
unpaid minimum wages and in an equal additional amount as liquidated ddnlage€ode 22-2-2-9.
Because Platiffs additionally seek liquidated damages, the award to each Plaiiititfe twice the

amount of unpaid minimum wages calculated above.

V. Conclusion
For the reasons set forth above in the Court’s Findings of Fact and Conclusiemg tfi¢. Court
finds that he Defendants are jointly and severally liaiold®laintiff Furgasorfor unpaid overtime in the
amount of $19,200.50, representing a compensatory damage award of $9,600.25 and a liquidated

damages award &9,600.25. Additionally, the Court findbat he Defendants are jointly and severally



liable to Plaintiff Wharton for unpaid overtime in the amount of $8,164.50, represantomgpensatory

damage award of $4,082.25 and a liquidated damages award of $4,082.25.

Date: 09/16/2014

) 1.1
Mark/] : Din{s Te

United Stat: agistrate Judge
Southern District of Indiana

Distribution:

Robert Peter Kondras, Jr.
HUNT HASSLER LORENZ & KONDRAS LLP
kondras@huntlawfirm.net

Steven Sams

STEVEN SAMS, P.C.
stevensamslaw@att.net
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