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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

BARBARA CALDERON,
Plaintiff,
VS. 1:12-cv-00783-IJMS-MJD
MICHAEL ASTRUE,
COMMISSIONER OF THESOCIAL SECURITY

ADMINISTRATION,
Defendant.

N N N N N N N N N

ENTRY REVIEWING THE COMMISSIONER'’S DECISION

Plaintiff Barbara Calderon applied for disability, disability insurance benefits, and sup-
plemental security income from the Socsacurity Administration on March 24, 2009. After a
series of administrative proceedings and apeatiuding a hearing in December 2010 before
Administrative Law Judge (“All") Tammy Whitaker, the AL&sued a finding on June 8, 2011
that Ms. Calderon was not entitléd disability benefits orugpplemental security income. In
April 2012, the Appeals Council denied Ms. Cafalés timely request for review of the ALJ’s
decision, rendering that decisioretfinal decision of the Defenda Commissioner of the Social

Security Administration (“the Commissioner”), ftre purposes of judiciabview. 20 C.F.R. §

404.981. Ms. Calderon then filedgtaction under 42 U.S.C. 8§ 4@)( requesting that the Court
review the Commissioner’s denial.

l.
RELEVANT BACKGROUND

Ms. Calderon was forty yeardd at the time of her disdity application on March 24,
2009. [Dkt. 13-2 at 16, 66.] She has an eigjrdde education and worked up until 2009 pri-

marily at a nursing home as ar@@ed Nurses’ Assistant. Id. at 29, 68-70.] Ms. Calderon
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claims she is disabled for a variety of impairnsemthich will be discussed as necessary below.
She was last insured for purposesisbility on December 31, 2011ld[at 16.]

Il.
UNDERLYING DECISIONS

A. The ALJ’'s Decision
Using the five-step sequent@aluation set forth by the SSA, the ALJ issued an opinion
on June 8, 2011. [Dkt. 13-2 at 16-30.] The ALJ found as follows:

e At Step One of the analysis, the ALJ found that Ms. Calderon had not en-
gaged in substantial gainful activityince the alleged onset date of her
disability. [Id. at 18.]

e At Step Two, the ALJ found that M&alderon suffered from several se-
vere impairments including a tear of the left knee anterior cruciate liga-
ment, cubital and carpal tunnel syndrome, left shoulder pain, lower back
pain syndrome with thoracic kyphosistemarthritis, osteopenia, sleep ap-
nea, vitamin D deficiency, obesitypbfomyalgia, generalized anxiety dis-
order, panic disorder without agoteaia, obsessive-compulsive disorder,
bulimia, major depressive disorder,spioaumatic stress disorder, and bor-
derline intellectual functioning. ThALJ further concluded that several
other physical impairments were moedically determinable impairments
including, among other things, Ms. I@aron’s history of headaches and
migraines. [d. at 18-19.]

e At Step Three, the ALJ found that MSalderon did not have an impair-
ment or combination of impairmentsatimet or medically equaled one of
the listed impairments. The ALJ cdaded that Ms. Calderon had the re-
sidual functional capacity (“RFC”) tperform sedentary work except that,
among other things, “she must be allomte sit or stand alternatively at
will and must be allowed to stay in the new position for 5-10 minutes be-
fore resuming the prior position.1d. at 22-23.]

e At Step Four, the ALJ found that M€alderon did not have the capacity
to perform any of her past relevant workd. jat 28.]

! Substantial gainful activity is defined as work activity that is both substairgiahgolves sig-
nificant physical or mental activities) and gainfué(work that is usually done for pay or profit,
whether or not a profit iszalized). 20 C.F.R8 404.1572(a) and § 416.972(a).
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e Finally, at Step Five, considering MSalderon’s age, education, work ex-
perience, RFC, and the testimony afvocational rehabilitation expert
(“VE”), the ALJ determined that jobsxisted in the State of Indiana that
Ms. Calderon could perform, such asurveillance system monitorld[
at 29.]
Based on these findings, the ALJ concluded that Ms. Calderon was not entitled to receive
disability, disability insuance benefits, or supplental security income.Id. at 30.]
B. The Appeals Council’s Decision
On June 15, 2011, Ms. Calderon requested tti@tAppeals Councileview the ALJ’'s
decision. [d. at 12;see alsadkt. 13-6 at 64-71.] In support of her request, Ms. Calderon sub-
mitted additional evidence which included aywea, 2011 Headaches Medi&burce Statement

from treating physician Alicia Risch, M.D. (tliMigraine Report”). [Dkts. 13-6 at 67; 18-1 at

127-130.] There is nothing in thiecord to indicate that Ms. keron submitted the Migraine
Report to the ALJ, and it is dated fifteen dégdore the ALJ issued her opinion. On April 23,
2012, the Appeals Council denied Ms. Calderonguest for review of the ALJ decision, stating
it “considered...the additional &lence listed on the elosed Order of ppeals Council,” which
included the Migraine Report, and “found thaistinformation does not provide a basis for
changing the [ALJ’s] decision”. [Dkt. 13-2 at72} Accordingly, the Apeals Council's deci-
sion became the final decision of the Commissioner for the purposes of judicial review.

.
STANDARD OF REVIEW

In this action, Ms. Calderon argsiboth that the ALJ erred aoncluding that she was not
entitled to disability, disabilitynsurance benefits, or supplemental security income, and that the
Appeals Council erred in denyirftier request that it reviewnd remand the ALJ’s decision.

These challenges are subjectifferent standards of review.



A. Review of the ALJ Decision

The Court’s role in this action is limited émsuring that the ALJ applied the correct legal
standards and that substantial evidence exists for the ALJ’s decBarnett v. Barnhart381
F.3d 664, 668 (7th Cir. 2004) (citation omitted)For the purpose of judicial review,
“[s]ubstantial evidence is sugklevant evidence as a reasonable mind might accept as adequate
to support a conclusion.’ld. (quotation omitted). Because tA&J “is in the best position to
determine the credibility of witnessegtaft v. Astrue 539 F.3d 668, 678 (7t@Gir. 2008), this
Court must afford the ALJ’'s credibility detemmation “considerable deference,” overturning it
only if it is “patently wrong.” Prochaska v. Barnhard54 F.3d 731, 738 (7th Cir. 2006) (quota-
tions omitted).

If the ALJ committed no legal error and sulpgial evidence exists to support the ALJ’'s
decision, the Cournustaffirm the denial of benefits. @¢rwise the Court will remand the mat-
ter back to the Social Security Administration fiarther consideration; only in rare cases can the
Court actually order aaward of benefits.See Briscoe v. Barnhar25 F.3d 345, 355 (7th Cir.
2005).

To evaluate a disability claim, an Abdust use the following five-step inquiry:

(2) [is] the claimant...currently employed,) (Bloes] the claimant ha[ve] a severe

impairment, (3) [is] the claimantisnpairment...one that the Commissioner con-

siders conclusively disabling, (4) if tisbaimant does not have a conclusively dis-

abling impairment,...can [he] perform H[ipast relevant work, and (5) is the

claimant...capable of performingyamwork in the national economy|[?]

Dixon v. Massanari270 F.3d 1171, 1176 (7th CR001) (citations omitted) After Step Three,
but before Step Four, the ALJ must determinea@m@nt’'s RFC, which represents the claimant’s

physical and mental abilitteconsidering all of the claimant’s impairments. The ALJ uses the

RFC at Step Four to determine whether the clatman perform his own past relevant work and



if not, at Step Five to determine whathlee claimant can perform other workee20 C.F.R. §
416.920(e).

B. Review of the Appeals Council Decision

Whether the ALJ’s decision is supported by substantial evidence is distinct from whether
the Appeals Council properly rejected Ms. Calderon’s appeairell v. Astrue 692 F.3d 767,
770-71 (7th Cir. 2012). As to the latter issuelisdrict court’s “reviewof the question whether
the [Appeals] Council made an errorlafv in applying ts regulation isde novo...In the ab-
sence of any such error, howevigre Council’s decision whether teview is discretionary and
unreviewable.”Perkins v. Chaterl07 F.3d 1290, 1294 (7th Cir. 1997).

20 C.F.R. § 404.970 provides that:

If new and material evidence is subntitt¢he Appeals Council shall consider the

additional evidence only where it relatedhie period on or befe the date of the

[ALJ] hearing decision. The Appeals Courstiall evaluate thentire record in-

cluding the new and material evidence submitted if it relates to the period on or

before the date of the [ALJ] hearing deaisi It will then review the case if it

finds that the [ALJ’s] action, findings, @onclusion is contrary to the weight of

the evidence currently of record.

Medical evidence postdating the ALJ’s decisibiat does not speak the claimant’s
condition at or before the time tfe administrative daring “could not havaffected the ALJ's
decision and therefore does not mtet materiality requirement.’Getch v. Astrue539 F.3d
473, 484 (7th Cir. 2008). This principle holds even if the records document new treatment for
“the very same ailments” at issuethre underlying disability proceedingSchmidt v. Barnhayt
395 F.3d 737, 742 (7th Cir. 2005). Evidence sugggdliat a claimant Isadeveloped additional
impairments or that his impairments have woeskmay form the basis for a new application but

are not a basis to reverse the decision on a previously submitted applic¢imt. 539 F.3d at

484.



V.
DISCUSSION

A. Challenge to the ALJ Decision

Ms. Calderon challenges the ALJ's decisiondae reason, arguing thidte ALJ erred at
Step Five because the hypothetigaéstions she asked the VH diot accurately reflect her RFC
assessment. [Dkt. 15 at 7-8.] Specifically, Kalderon argues that as part of her RFC assess-
ment the ALJ concluded that Ms. Calderon “mustbe@wed to sit or stand alternatively at will
and must be allowed to stay in the new posifior 5-10 minutes before resuming the prior posi-
tion.” [Id. at 8 (emphasis in original).] She assdhat the ALJ only asked the VE about jobs
with a “sit/stand option,” but not an “at will sit/stand optionld.] The Commissioner responds
that the ALJ’s hypothetical questions to the WEcurately reflected Ms. Calderon’s RFC be-
cause a “sit/stand option” is equivalent to ahWal sit/stand option” since “option” by defini-
tion means that it is at will. [Dkt. 19 at 5-6.]

When questioning the VE, the ALJ used thentésit/stand option” and stated that the
option “would allow the person to sit or stariteeatively, provided that when they change po-
sitions, they would need to be in the changed position for 5 to 10 minutes before changing to an-
other position....” [Dkt. 13-2 at 97-98ge also idat 102.] The Court agrees with the Commis-
sioner that the ALJ’'s use of the term “sit/stand option” in her hypothetical questions accurately
reflected the need for Ms. Calderon to be ablettorsstand at will. Thiss consistent both with
the common meaning of “option”i-e., the power or right to choose — and with case law on this
very issue.See Schmidt v. Astru496 F.3d 833, 845 (7th Cir. 2007) (“Schmidt argues that the
ALJ’'s analysis was deficient bacse he did not speygithe frequency with which [the claimant]
would need to alternate between sitting amehding. We find Schmidt's contention unavailing,

however, because the ALJ did restrict Schmidvtok that allowed her aopportunity to sit or
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stand at her ‘own option)Brown v. Astruge2012 U.S. Dist. LEXIS 129202, *44 (N.D. Ind.
2012) (“the use of the word optiamplies that a claimant maytor stand as needed and at
will”); see also Hedspeth v. Astru012 U.S. Dist. LEXIS 130160, *16-17 (E.D. N.C. 2012)
(ALJ’'s hypothetical which included “sit/stand option” was equilent to “sit/stand option at
will”); Wright v. Astrue2012 U.S. Dist. LEXIS 7163, *25-26 (M.IN.C. 2012) (“at will” nature
of sit/stand option was reasonably implied).

Accordingly, the Court declines to oventuthe ALJ’'s decision based on Ms. Calderon’s
Step Five challenge.

B. Challenge to the Appeals Council Decision

As background, the Court notédsat Ms. Calderon argued hrer opening brief that the
Commissioner erroneously omitted Exhibits 2Fough 34F from the administrative record
filed electronically with the Commissioner’'s Answgbkt. 15 at 8-9.] In his response brief, the
Commissioner acknowledged this “at=al error,” stated that hiead since filed the missing ex-
hibits, [seedkt. 18-1], and stated that “[tjhe Conmssioner does not object to [Ms. Calderon] fil-
ing a supplemental brief to address these pggesided that the issueaised in such supple-
mental brief be limited to the information camted in Dkt. 18-1. Further, the Commissioner
anticipates that he may respondatty such new arguments as wel[Dkt. 19 at 7.] In reply,
Ms. Calderon raised her argument regarding thpeals Council decision for the first time, as it
was the first time the records were available for discussion. [Dkt. 20 at 2-6.]

Specifically, Ms. Calderon argues that, given the Migraine Report she submitted with her
request for review to the Appeals Council, the Appeals Council erronetersilgd that request.
[Id.] She asserts that: (1) headaches can be aaflgdieterminable impairment that may cause

limitations; (2) the ALJ determined that Ms. Calderon’s headaches were not severe so did not



factor them into her RFC assessment; (3) thgraine Report (issuedipr to the ALJ’s deci-
sion) indicates that Ms. Calderon’s headacsigsificantly limit her; (4) the Migraine Report
indicates that Ms. Calderon cduhot perform the one job the Alidentified inits opinion — sur-
veillance system monitor — because it involvaghirlights, looking at a computer monitor, and
stress which could all trigger a headache;tf® Migraine Report is new because it was not
submitted to the ALJ; (6) the Migraine Reportnsterial because it concerns Ms. Calderon’s
condition at the time of the ALJ decision and disses whether her headaches could cause func-
tional limitations preventing her from working asurveillance system monitor; and (7) the Mi-
graine Report is contrary to the weight of the evidence before the ALJ because the ALJ did not
adequately consider the triggdéos Ms. Calderon’s headachedd.[at 3-5.] Despite Ms. Calde-
ron’s statement that she “acknowledges the Casiomer’s right to respond to these additional
arguments,”ifd. at 2], the Commissioner did not do so.

The Seventh Circuit Court of Appeals hasogruzed that the form language the Appeals
Council used here — that it “considered #miditional evidence...[and] found that this infor-
mation does not provide a basis for chagghe [ALJ’s] decision” — is ambiguous:

We note that this text, which often aggvs in orders of thAppeals Council re-

jecting plenary review, is not as cleariasight be. On the one hand, it might

indicate that the AppeafSouncil found the proffered meevidence to be immate-

rial, but on the other hand it might indieghat the Councilaepted the evidence

as material but found it insufficient to require a different result.

Farrell, 692 F.3d at 771.
The Farrell court found that the form language shibble interpreted to mean that the

Appeals Council “has rejected [the claimanti®w evidence as non-qualifying” because it was

not new and/or materialld. Accordingly, in order to detmine whether the Appeals Council



should have considered the Magre Report and reversed the Jd decision, the Court must
first determine whether the Migraifeport was “new and material.”
Absent a response from the Commissidtieis undisputed thathe Migraine Report is
“new” to the administrative recd. Indeed, the Migraine Repgre-dates the ALJ decision by
just fifteen days, and Ms. Calderon did not sulihetMigraine Report to the ALJ. Accordingly,
it is “new.” Schmidt 395 F.3d at 742 (“new” for purposes of a remand means “not in existence
or available to the claimant at the timetloé administrative proceeding”) (citation omitted).
Further, the Commissioner hastmiisputed that the Migraine Report is also “material,”
and the Court agrees with that characterizatiénidence is “materialfor purposes of a remand
if there is a “reasonable probability’ thatetiCommissioner would haveached a different con-
clusion had the evidence been consideredérking 107 F.3d at 1296. The Migraine Report
was completed by Dr. Alicia Risch, who had beerating Ms. Calderon for three years when
she completed the Report. [Dkt. 18-1 at 123lje states that Ms. Caldn gets headaches ap-
proximately once per week, or four to five tinger month, and that each headache lasts 48 to 72
hours. [d.] Triggers for Ms. Calderon’s headashaclude bright ligts and stress.Id. at 128.]
The Migraine Report characterizes Ms. Caldertv&adaches as “severe,” and further states that,
due to her headaches, Ms. Calder®ri[ijncapable of even ‘lowstress’ work,” that “[d]uring
times [she] has a headache [she would] gernyeballprecluded from performing even basic work

activities and need a break from the workplace,” st is likely to be “off task” while at work

2 The Court assumes that if the Commissi@mmosed Ms. Calderon’s request for remand based
on the Appeals Council’'s treatment of the MigeiReport, he would have responded to Ms.
Calderon’s argumentsSee Greenlaw v. United Staté®4 U.S. 237, 243-42008) (“[W]e rely

on the parties to frame the issues decision and assigio courts the role of neutral arbiter of
matters the parties present....Gagversary system is designaund the premise that the par-
ties know what is best for thermnd are responsible for advamgithe facts and arguments enti-
tling them to relief”) (quotatiommitted). In any event, theo@Qrt will substantively address the
merits of Ms. Calderon’s request.
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25% or more of the time, that on average she @liko be absent from work as a result of her
headaches more than falays per month, and that “looking/teing on [a] computer screen can
trigger headaches.”ld. at 127-30.]

The Migraine Report directly contradictetALJ’s conclusion that Ms. Calderon’s head-
aches do not affect her ability veork, [dkt. 13-2 at 19]. Indek Dr. Risch opines that Ms. Cal-
deron is incapable of even Iastress work, could not performeav basic activities during a time
she has a headache, would be “off task” 25% or rabtiee time, and is likely to miss more than
four days of work per month. Additionally,&bALJ’s conclusion thats. Calderon could per-
form the job of surveillance system monitor,igkinvolves “[m]onitor[ng] premises of public
transportation terminals to detect crimes atutbances, using closedrcuit television moni-
tors...[and observing] televisiatreens that transmit in sequena®@vs of transpdation facility
sites,” [dkt. 13-6 at 69], is directly contradidt by Dr. Risch’s opiniothat bright lights and
looking or focusing on a computer screen could trigger headaches. The Court finds that, had the
Commissioner considered the MigraiReport, there is a reasor@probability that a different
conclusion would have been reacied.

V.
CONCLUSION

The Appeals Council erred its determination that the Miaine Report was not new
and/or material evidence wanteng its review ofthe ALJ decision. Accordingly, the Court

VACATES the decision denying benefits aREMANDS this matter back to the SSA for fur-

3 Additionally, the ALJ’s hypothetial questions to the VE alpgd to an employee who would
only miss one day of work per month on averagiee| e.g.dkt. 13-2 at 100, 107.] Conversely,
Dr. Risch opined that Ms. Calderon is likely todiesent from work as a result of her headaches
more than four days per montfDkt. 18-1 at 129.] Indeed, the \Wpecifically testified that ab-
sence for one eight-hour day per month woulddlethat would be toleated” by hypothetical
employers. [Dkt. 13-2 at 109.]
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ther proceedings pursuant to UXS.C. § 405(g) (sentence fout)Final judgment will enter ac-

cordingly.

01/11/2013

Q(TMMW\ID'Z()M g4 %M
Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana
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Norman Lamont Reed
reedsmithlaw@aol.com

* While the distinction between a sentence fand sentence six remand is often blurred when
the subject of the remand is new and matesiatience, the Court finds that Ms. Calderon
properly requested a sentence four remand, [dkt. BY) and that a sentence four remand is ap-
propriate in this context — where the new evide had already beenepented to the Appeals
Council, and not for the first time to this Cou$ee, e.g., Ingram v. Comm’r. of Social Security
Administration 496 F.3d 1253, 1267 (11th Cir. 2007) ¢eece six remand only available when
“evidence not presented to the Commissicateany stage of the administrative proceediag
quires further review”) (emphasis added)).
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