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UNITED STATESDISTRICT COURT

SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

MARK A. SHANNON,

Plaintiff,

V. Case No. 1:12v-1107-TWP-TAB

DIONE SHANNON andPROGRESSIVE
DIRECT INSURANCECOMPANY,

Defendans.

N N N N N N N N N N

ENTRY ON RENEWED MOTION TO DISMISS

This matter comes before the Court on Defendant Progressive Direchites@ampany’s
(“Progressive”)Renewed Motion to DismissEifing No. 43. Progressive movethis Court to
dismissthe Plaintiffs Second Amended Complairjlihg No. 39, pursuant td-eceral Rule of
Civil Procedurd 2(b)(6) for failure to state a claim

On August 10, 2012, Plaintiff Mark A. Shannon (“Mr. Shannon”) commenge se
action against Dione Shannon and Progressive and, on October 9, 2013, submitted with the Court’s

approval, $eeFiling No. 34, at ECF p.)2aSecond AnendedComplaintalleging several tort and

breach of contract claims against bdione Shannorand Progressive under various theories of

liability. (SeeFiling No. 39, at ECF pp. 4}7

Progressive argues in the motion before the Court that 1) direct actions aganessiase
not allowed under Indiana law, and 2) the allegatiomstained within the second amended
complaint do not allow for a proper responsive pleading, in violation of Trial Rule 12¢ethe

reasons below, the Renewed Motion to DismiSSRANTED.
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I. BACKGROUND

On or about September 14, 20M), Shannona resident of Indianayasa passenger ia
1989 Cadillac Sedan Devildriven by Dione Shannon in Terre Haute, Indiana. In an attempt to
avoid a collision with an eroming vehicle, Dione Shannon collided backwards into a steel pole
in a parking lot. Mr. Shannonisjuries from the accidergreventechim from returning to wek

for several weeks(Filing No. 39, at ECF pp.-3). On August 10, 2012, Mr. Shann@mo se

brought claims against the driver of the vehid&ne Shannonand her insurance proger,
Progressive.

OnJanuary 1, 2013, Mr. Shannon additionélld a Supplemental Complaip{Eiling No.
12), assertingboth thatDione Shannois negligent operation of a motor vehicle caused him
physicalinjuries and that Progressive, B®ne Shannois automobile insurer, was liable ftre
damages under the theories of “respondeat superior,” the “Restatement (Secageh)ayf, and

a duty of care presexd by a “Contract ‘Policy’ Ageement. (SeeFiling No. 12, at ECF p. ¢4

Additionally, the Supplemental @mplaint contends thaProgressive committed acts of
“unreasonable lack of skills of fidelity in professional or fiduciary dutiesd of “negligence,

malpractice and malice in law.” (S€ding No. 12, at ECF p.)5

In response, Progressive filed a Motion to Dismiss and/or Motion fore ND@finite
Statement odanuary 22, 2013(ling No. 15. On August 6, 2013 Progressive renewed the
motion, Eiling No. 27, andthe Court, denying in part and granting in part, allowed Mr. Shannon
fourteen (14) days to file a second amended complaint that included 1) factgakiatie
supporting his claim against Progressive, and 2) a jurisdictional statement supyentigFiling

No. 34, at ECF p.)2
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Mr. Shannon followed the Court's ordand filed the Second Amendedo@plaint

("amended complaint”on October 9, 2013,F{ling No. 39, which included,inter alia, a

jurisdictional statement, a statemenfaxfts,andadditional claims against Progressive for acts of
“negligence,” “[m]alpractice,” “bad faith,breach of contracgnd “negligencé. Compareg(Filing

No. 1), with (Eiling No. 39, at ECF pp.-B). Progressive followed this, on October 21, 2013, by

renewing the motion to dismiss presently before the Court, arguing thamgreded complaint

was a mere recital of Mr. Shannon’s supplemental complé&8eeFiling No. 43, at ECF p.)1

On December 4, 2013, Mr. Shannon responded by filing a Reply [sic] to Defendant's Renewed
Motion to Dismiss, Eiling No. 49, to which Progressive replied on December 12, 261l
No. 47. Additional facts will be added as necessary.

[I. LEGAL STANDARD

Although titled a Motion to Dismiss, Progressive’s motion is properly considered@mot
for judgment on the pleadings. Federal Rule of Civil Procedure 12(c) permits sopanyé for
judgment after the parties have filed the complaint and answee 1R(g) motions are reviewed
under the same standard as a motion to dismiss under 12([B)¢§)v. Bank One9d1 F.3d 45, 46
(7th Cir. 1996). When reviewing a 12(b)(6) motion, the Court takes alplesded allegations
in the complaint as true and draall infereres in favor of the plaintiff.Bielanski v. Cnty. of
Kane 550 F.3d 632, 633 (7th Cir. 2008) (citations omitted). However, the allegations must “give
the defendant fair notice of what the . . . claim is and the grounds upon which it rests” and the
“[flactual allegations must be enough to raise a right to relmve the speculative level.”
Pisciotta v. Old Nat’l Bancorp499 F.3d 629, 633 (7th Cir. 2007) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)). Stated differently, the complaint must include “enough facts

to state a claim to relief tha plausible on its face.Hecker v. Deere & Cp556 F.3d 575, 580
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(7th Cir. 2009) (citations omitted). To be facigtijpusible the complaint must allow “the court
to draw the reasonable inference that the defendant is liable for the miscoledyedt"alshcroft

v. Igbal 556 U.S. 662, 678 (2009) (citation omittedheTlcourt though, is not required to accept
the plaintiffs legal conclusions ifts complaint as trueld.

1. DISCUSSION

In the renewed motion to dismiss, Progressive argues that Mr. Shannon has brought, as
evidenced in the amended complaint, a direct action against an insurance prdvestiling

No. 43, at ECF p.)2 Alternatively, Progressive asserts that Bhannon has failed to comply

with the Court’s order to file a more definite statemefeefFiling No. 43, at ECF p.)3

The Court finds both of these arguments persuasNetwithstanding the difficulty in
distinguishing between Mr. Shannon’s allegations, the Court finds that the esnemachplaint
does not contain any actionable claims. Tort actions based on a contract theory and brought
directly by a third party, such as Mr. Shannagainst a liability carrier, such as Progressive, are
not allowed under Indiana law. Furthermore, Mr. Shannon has failed to file an amendedrtomplai
containing facially plausible allegation&ut, @ an initial matter, the Court musist address th
issue of jurisdiction.
A. Jurisdiction

On August 19, 2014, the Court required Mr. Shannon to file a Supplemental Jurisdictional
Statement to support diversity jurisdictidfilihng No. 549. Mr. Shannon complied with the Court’s
orde on August 29, 2014&iling No. 55. Mr. Shannon alleges that he is a citizen of Kentucky,
Dione Shannon is a citizen of Tennessee, and that Progressive is a citizen of Ohio. Hdwever
Shannon did not provide Progressive’s state of incorporation and principal place of business.

Despite Mr. Shannon’sfailure to provide such information about Progressihe, Court has
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satisfied itself that the parties are diverse and the amount in controxeesde $75,0000, and

this Court has subject matter jurisdiction over this c&s=Sierra v. Progressive Direct Ins. Co.

No. 1230030FDS, 2012 WL 4572923, at *1 (D. Mass. Sept. 28, 2012) (stating that Progressive
Direct Insurance Co. is incorporated and has its principal place of businds®)nFdogressive
Direct Ins. Co. v. HarrisonNo. 122493, 2012 WL 3726990, at *2 (W.D. Tenn. Aug. 27, 2012)
(same);Miller v. Progressive Direct Ins. CoNo. 4:10cv0605 TCM, 2010 WL 2553646, at *1
(E.D. Mo. June 22, 2010) (same). Accordingly, the Cmay begin its analysis.

B. Direct Action by a Third Party

TheCourt begins by reciting the Sever@ircuit, whichhas emphasized that:

Indiana, unlike several states, is not acatbed “direct action” state‘indiana has
held that a tort action on a contract theory by an injured third party directhsagai
the liability carrier is inappropriate.Cromer v. Seftard71 N.E.2d 700, 703 (Ind.
Ct. App. 1984) (citingMartin v. Levinson409 N.E.2d 1239 (IndCt. App. 1980));
accordMatter of Hendrix986 F.2d 195, 200 (7th Cit993). Ordinarily, an injured
person must sue either the tortfeasor in tort, or perhaps his own insurance company
in contract, in order to recover for his lossede cannot sue the tortfeass
insurance company directlyat least before obtaining a judgment aghithe
insured,see,e.g, Cromer, 471 N.E.2d at 703 (“[A] successful personal injury
plaintiff can bring an action against the liability carrier if it refuses to h@so
contract.” (citingBennett v. Slaterl54 Ind.App. 67, 289 N.E.2d 144 (19721
either in tort or in contract.

Donald v. Liberty Mut. Ins. Cp18 F.3d 474, 480 (7th Cir. 1994).

Mr. Shannon brings an action against both the tortfed3mme Shannonand the

tortfeasor’sliability carrier, Progressive.(SeeFiling No. 39, at ECF p.)2(“The above named

defendant(s), [Progressive] and [Dion Shannon] [sic] are being sued in thewduadi and
‘collective’ capacities.). His claimsseveraly allegeProgressive’fiability under various theories
including,inter alia, a breach of contract for which Progressive owed Mr. Shannon a duty of care,

(seeFiling No. 39, at ECF p.)5as well as negligence, malice in law, malpractice, and bad faith.

(SeeFiling No. 39, at ECF pp. 5}6
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The Court finds that Mr. Shannon'sontract claims- as well asseveralof the more
ostensibly tort” claims—originatefrom the contractual obligatiosiowed byProgressive t@ione

Shannoras determineth their sharedoolicy agreement.Compare(Filing No. 39, at ECF p.)5

(“The ‘Insurer,” [Progressive] is liable for the actions or inactionsheirt‘insured,” Pion
Shannohunder their Policy as her actions or inactions are covered within the scope obtiogir P

‘Contract’ Agreement”) with (Filing No. 39, at ECF p. )5(“The ‘Insurer,” [Progressive]

committed acts of negligence when they failed to act within the scope of tley Bontract’
[sic] Agreement with [Mr. Shannon] aan insured and settle the claims as a result of the

collision.”), and (Eiling No. 39, at ECF p.)6(“The ‘Insurer,” [Progressive] committed acts of

unreasonable lack of skills didelity in professional fiduciary duties by their failure to remain
faithful under their obligation as an ‘insurer’ . . . i tRolicy Contract Agreement.”).

Such claims, whebrought against a liability carrier directlgre contemplated under the
general termdirect action,” ancre not allowedinder Indiana lawSeeDonald 18 F.3d at 480.
Accordingly,the Courtwill not allow Mr. Shannors claims against Progressie¢her. The Court
notes, however, that Mr. Shannon would be able to sue Progressive directly beforegltainin
judgment againsDione Shannorif appropriate legislatiommad been provided by the Indiana
legislature Seeid. (quoting8 Appleman Insurance Law and Practic® 4861 (RevVol. 1981)
(“Because direct actions against a liability insurer contravene theoartaw, such a right must
be expressly sanctioned by the legislature and not merely inferentiallgededy Since
Indiana’s lawmakers have declined to pass such, l&vs Shannon cannot directue the
insurance company

C. I nsufficiently Plead Allegations

If Indiana were a direct action statethe pleading before the Court would still be

insufficient. The Courtnotesthe similarities between Mr. Shannon’s original and supplemental
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complaints (Filing No. 1; Filing No. 12, andthe second amendexmplaint before the Court

today Eiling No. 39. The amended complaiimserts into the factual basis only an additidnal
sentencepertainingto the claims against Progressivérst that “[Dion Shannohmet with a
claims representation [sic] whom poorly evaluated the damaged vehicle,” and seatdififhte
adjuster could not get the trunk open to evaluate the extent of property damage ana failed t

document [sic].” Compare(Filing No. 39, at ECF pp.-3}), with (Filing No. 15, at ECF pp.-5).

Since this pairof claims constitutesthe solefactual allegation of Progressive’s liabilityMr.
Shannon’s pleading does not contain a sptdhd factual basisSeeTwombly 550 U.S.at 555
(“Factual allegations must be enough to raise a right &f @hove the speculative levah the
assumption that all the allegations in the complaint are true (even if doubtful ih (eitafions
omitted))

Mr. Shannondoesalter the claims sectioof the amended complaisignificantly, and
includes several novel theories of liability in addition to those found imis original and

supplemental complaint¢SeeFiling No. 39, at ECF pp.-8; Filing No. 12, at ECF pp.-8). Such

changes make no differencd&ach of these claims, absent a we#aded factual basisdo not
survive the motion to dismiss presently before th&ut simply, Mr. Shannon’s theoriakbnedo
not “plausibly give rise to an entitlement to relieGeelgbal, 556 U.Sat678.

In considering a motion to dismiss, the Court first identifies and disregagds$ le
conclusions that are “not entitled to the assumption of.trukth. at 679 Here, Mr. Shannon’s
claims unsupported by factual allegatiomse only legal conclusions.Seeid. at 679. Without
more of a basis than the adjuster’s inability to evaluate the extent of propeggeldfiing No.

39, at ECF p. ¥ claims assertin@rogressive’s negligent failure to act within the scope of the
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contractual policy agreemenEiling No. 39, at ECF p.)5do not permit theCourt to ‘infer more

than the mergossibility of misconduct.”lgbal, 556 U.S. at 679.

In sum, Mr. Shannon’s complaint, as it pertains to Progressive, insufficiendlgispits
allegations and will not survive the motion to dismi&scordingly, the Court dismisses the claims
against Proggssive.

V. CONCLUSION

Because the amended complaint contains claims that are neither actionable sibleplau
Defendant Progressive’s Motion to Dismiss judgment on the pleadingsursuanto Fed. R.
Civ. P. 1Zc) will be GRANTED. Mr. Shannon’s claims against Progressiveldi®M | SSED.

This ruling does not resolve the claim against the remaining party, thefiefrgidgment will

not issue at this time

SO ORDERED.

Date 9/11/2014 doﬂ% \Da&anmﬁr

Hon. Tml}\fzf' Walton Pratt, Judge
United States District Court
Southern District of Indiana
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