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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

RICKEY L. ROBEY, )

Plaintiff, : )
VS. : ) Case No. 1:12-cv-1201-WTL-MJD
TERRY CURRY, ))

Defendant. : )

Entry Granting Motion for Summary Judgment
and Directing Entry of Final Judgment

In 1987, Plaintiff Rickey LRobey was convicted of raperiminal deviate conduct, and
three counts of kidnapping iMarion Superior CourtRobey v. Staje555 N.E.2d 145 (Ind.
1990). Robey is now incarceratedtla¢ Pendleton Correctional Facility serving his sentence. In
this action, he sues as the sole defahdidarion County Prosecutor Terry Curilyillng No. 1].

In his 42 U.S.C. 8§ 1983 complaint, Robey se@hkly an injunction ordering DNA testing that he
alleges exists from the crime for which he is now incarcerated. Arguing that no crime scene
evidence exists, Prosecutor Curry moves fonsary judgment. Robey opposes the motion. For
the reasons stated below, the CE&IRANTS the motion.

|. Standard of Review

Summary judgment should be granted “ietmovant shows that there is no genuine
dispute as to any material feemdd the movant is entitled gojudgment as a matter of lawkéd.

R. Civ. P.56(a). A “material fact” is one that ‘ight affect the outcome of the suikhderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A disputegenuine only ifa reasonable jury

could find for the non-moving partyd. The Court views the facts the light most favorable to
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the non-moving party and all reasonable inferences are drawn in the non-movant'adiéver.
Speicher634 F.3d 942, 945 (7th Cir. 2011).

On a motion for summary judgment, thmirden rests with the moving party to
demonstrate “that there is an absence of evidence to support the nonmoving party’s case.”
Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). After timeoving party demonstrates the
absence of a genuine issue for trial, the respityg shifts to the nommovant to “go beyond the
pleadings” and point to evidence of a genuine factual dispute precluding summary juddment.
at 322-23. “If the non-movant does not comeward with evidence that would reasonably
permit the finder of fact to find in her favor on a material question, then the court must enter
summary judgment against heWaldridge v. American Hoechst Cor@4 F.3d 918, 920 (7th
Cir. 1994)(citing Matsushita Elec. Indus. Co. v. Zenith Radio Co#¥5 U.S. 574, 585-87
(1986).

[l. Undisputed Facts

Shea Hayes Anderson is a Forensic Siserdmployed by the Indianapolis-Marion
County Forensic Services Agency (“Agency e 1986. The testing that was performed in this
criminal matter in 1986, using standard serologmrakedures in 1986, revealed the presence of

no foreign substance to the victim, including sentghing No. 35-1, at ECF pp. 1}4After the

testing was completed in 1986, the evidence wasned to the Indiarmmolis Police Department
Property Branch. In July of 2013, Anderson shad the Indianapolidetropolitan Police
Property Room and the Marion Superior Couript@ral Division, where the criminal trial was

held for evidence tested in this matite March of 1986. No evidence was fourkdlihg No. 35-

1, atECFEp.P



Donna Boyle is a court reporten the Marion Superior CoyrCriminal Division, Room
No. 5. Two boxes of materialsgarding Ricky Robey were found in NOW, a storage facility for
evidence and transcripts nobiad at the Indianapolis Mepolitan Police Departmengiling
No. 35-37. Boyle searched the two boxes afiaterials and found no evidence except

miscellaneous pieces of paper. No evice relating to DNA were in the boxé&slihg No. 35-3.

I11. Discussion
The record reflects that theneas no DNA evidence to be testedthe criminal matter in

1986 and that no DNA existe be tested todayr[ling No. 35-1; see alsdRobey v. Stateb55

N.E.2d at 150. No evidence to the contrdrgs been submitted. Robey argues, without
supporting evidence, that the defendant submitted evidence in this matter in bad faith and to
delay these proceedindsiling No. 3§. It is well established thaaummary judgment is the “put
up or shut up” moment in a lawsuit when a partust show what evidence it has that would
convince a trier of fact to accejs version of the event&oszola v. Bd. Of Educ. Of City of
Chicagq 385 F.3d 1104, 1111 (7th Cir. 2004)he Court concludes that other than making
conclusory claims regarding alleged malteae by the defendant,oRey does not point to
evidence of a genuine factual dise precluding summary judgmef@elotex Corp. v. Catrett
477 U.S. at 322-23.

Further, it is questionable whether thdiefesought could be granted pursuant to 42
U.S.C. § 1983. The Supreme Court’s decisiomistrict Attorney’s Office for Third Judicial
Dist. v. Osborne557 U.S. 52 (2009keverely limits the federal aoh a state prisoner may bring
for DNA testing. SpecificallyOsborneheld that an offender did nbave a right under the Due
Process Clause to obtain postigiction access to the State’ddmnce for DNA testing, rejected

the extension of substantive due process to tkis, @nd left slim room for the offender to show



that the governing state law denies him procediueal process. It is for this reason, and because
the relief sought is unavailable, tlRbbey’s claim is rejected. Nsuch freestanding right exists.
V. Conclusion
For the reasons provided herein, the CE&GIRANTS summary judgment [dkt. 33] in
favor of defendant Terry Curry and against RitkyRobey. Because all claims in this matter are
now resolved, final judgment alhissue by separate entry.

IT ISSO ORDERED.
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