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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

THOMAS TRANCIK,
JOANN TRANCIK,
Plaintiffs,

VS.
JAMES BRAINARD, MAYOR OF
CARMEL, INDIANA: and the
CITY OF CARMEL BQARD OF PUBLIC
WORKS,

)
)
)
)
)
)
CITY OF CARMEL, INDIANA; ) 1:12-cv-01264-RLY-MJID
)
)
)
)
)
Defendants. )

ENTRY ON DEFENDANTS’ MOTION TO DISMISS

Defendants, the City of Carmel, Indiartiag Mayor of Carmel, James Brainard,;
and the City of Carmel Board of Public Werknove to dismiss the federal claims and
for remand of the state law claims allegethia Plaintiffs’ Complaitt For the reasons
set forth below, the motion SRANTED.

l. Dismissal Standard

Defendants bring their motion to dismigsder Rule 12(b)(6) of the Federal Rules
of Civil Procedure. The purpose of this nootiis to test the legaufficiency of the
complaint, not the més of the lawsuit.Gibson v. City of Chicag®10 F.2d 1510, 1520
(7th Cir. 1990). A court may grant a Rule BZ6) motion to dismiss only if a complaint
lacks “enough facts to state a claim to relief that is plausible on its fBed. Atlantic
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Corp. v. Twombly127 S.Ct. 1955, 1974 (2007). cAmplaint sufficient on its face need
not give “detailed factual allegations,” tatimust provide more than “labels and
conclusions, and a formulaic recitationtioé elements of a cause of actiohd: at 1964-
65.

In evaluating a motion to dismiss, the doaccepts all well-pleaded allegations in
the complaint as true and draws all mweble inferences in plaintiff's favolhomas v.
Guardsmark, InG.381 F.3d 701, 704 (7th Cir. 2004)n addition, the court may
consider documents that are reéel to in tle complaint and are ceatrto the plaintiff's
claim. McCready v. eBay, Inc453 F.3d 882, 891 (7th CR006) (citations omitted).
Here, the Tranciks attached dogents designated as Exhibid to their Complaint. In
accordance with Seventh Circuit case law,dtwert considers thoseleibits as a part of
the pleadings.

To the extent Defendants move to dissrthe Complaint beoae the claims are
not ripe for review, Defendants motion is onelék of subject matter jurisdiction, and
falls under Rule 12(b)(1) of the Federal Rules of Civil Proced8ez Flying J v. City of
New Haven549 F.3d 538, 544 (7th Cir. 2008) (m@sss is a question of subject matter
jurisdiction). In considering a Rule 12(b)(1) motiahge court “accept[s] as true all well-
pleaded factual allegations, and draw|sf@asonable inferences in favor of the
plaintiff.” Ezekiel v. Michel66 F.3d 894, 897 {f@ Cir. 1995) (citingRuethv. EPA 13
F.3d 227, 229 (7th €i1993)). A Rule 12(b)(1) ntion differs from a Rule 12(b)(6)

motion in that the court “may properly lobleyond the jurisdictional allegations of the



complaint and view whatevewridence has been submiti@athe issue to determine
whether in fact subject rttar jurisdiction exists.”ld.
Il. Background

The parties filed a Stipulation Regargi@ertain Claims after the Defendants’
motion was fully briefed. Thus, in addition Rbaintiffs’ well-pleaded factual allegations,
the stipulated facts relevant to thistioa are included in the court’s Background
Section.

A. Consent to Encroach

The Plaintiffs, Thomas and Joann Trandive next door to Neal Smith and
Sandra Throgmartin (the “Smiths”) in Carmkediana. (Compl. 111, 5, 6, 7). The
boundary line between their homeghe center line of a twgnfoot drainage, sanitary,
and utility easement reserved for and subjetthe installation of water and sewer
mains, poles, ducts, lines, and wires, subjeatldimes to the proper authorities . . .”
(Id. 19).

In 2005, the Smiths constructed laggkditions to theihome without obtaining
building permits or code inspectiondd.(11 10-11). This construction altered the natural
water flow, creating drainage pieims on the Smiths’ propertyld( § 12). The Smiths
hired BAM Outdoor, Inc. to fix these problsmBAM removed four triaxle dump truck
loads of soil from th Tranciks’ property, altered timatural grade of the Tranciks’
property, damaged the Tranciks’ landscafngd lawn, and installed subsurface pipes
running from the Smiths’ propigrto the Tranciks’ propertyall without the Tranciks’

consent or any permits or approvalid. | 13-17). The Tranciks demanded that the

3



subsurface pipes be removedidhat the Smiths restorestiiranciks’ property to its
original condition, buthe Smiths refused.ld, T 18).

In August 2009, ta Smiths and the City of Carmehtered into a “Consent to
Encroach” agreementith the City of Carmel Bard of Public Works. I¢., Ex. C). The
document was signed by Mayor Brainard, asjling officer of the Board of Public
Works, and two other members of the Board.)( The agreement acknowledged that
the Smiths installed a subsurface drain pif@& encroached the drainage and utility
easement, and the City consshto the encroachment upon the easement, reserving its
right to remove the pipe as necessary $talhor repair utility lines, sewer lines, or
drainage ditches with the easement.Id;). In the agreemeritje Smiths represented
that the pipe had been installed onThanciks’ property “without objection.”1d. 1 27).
This was representation was falstéd.)( The Consent to Eneach was recorded on
September 1, 20091d( 1 28).

The Tranciks became award had a copy of the Cand to Encroach no later
than February 26, 2010S¢eStipulation Regardingertain Claims § 7).

B. Ordinance Enforcement Proceeding

Starting on September 14, 2011, thaniiks had topsoil delivered to their
property with the purpose of reestablishthg natural grade and topography of their
property. [d. 1 29). The Tranciks believe tithe Smiths complagad to the City
regarding the sameld(  30). On September 22, 2011, the City posted a stop work
order, but the Tranciks continued to have soil delivered after that diatd. 20). On

October 5, 2011, the City issued a Notic&ofrection Order asdérg that the creation
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of a berm along the property line violatee ity code in several respects, including
blocking and altering the water flowld( { 32 and Ex. E). The Order directed the
Tranciks to restore the presking easement limits and subipiians for future activity for
review and approval.ld., Ex. E). The Order gave noticetbke Tranciks’ right to appeal
to the Board of Public Works.ld().

On October 11, 2012, the Tranciksmanded rescission of the Notice of
Correction Order and, ddctober 17, 2012, filed a Notice Appeal to the Carmel Board
of Public Works. Id., Exs. F, G).

An appeal hearing before the Board wasvened on Februady, 2012, presided
over by Mayor Brainard.Iq. 11 35-37). The Tranciks mayéor the Mayor to recuse
himself on the grounds that he was a mat&vialess, he authorizeahd participated in
the matter, and he had a “direct conflicirterest” because his unlawful conduct was
being challenged.Id.  38). During the hearing, MayBrainard asked the parties if
they would be willing to mediate the tter with him serving as mediatorld(  39).

The Tranciks agreed if certanonditions were satisfietbut those conditions were not
satisfied. [d. 71 40-41).

The hearing was reconvened on June2PQ2. The Tranks did not receive
notice of the hearing from the Board or ®ity; they learned ofhe hearing through
opposing counsel andteanded the hearingId{ 11 42, 44). Mayor Brainard asked the
Tranciks under oath why thdyad not engaged in the mation he had proposed; the
Tranciks’ counsel instructetiem not to respond.d 1 46;see also id.Ex. H). An

exchange ensued between Mayor Bradrend the Tranciks’ counselld(, Ex. H). At
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the end of the short hearirnte parties agreed that theaning could be rescheduled for
July 18, 2012. I¢l., Ex. H at 54-56). The hearing was later vacateldf(48).
Plaintiffs thereafter filed a written mot renewing their mgn for appointment
of a neutral hearing officer. On Decemi®r 2012, the Board granted that motion and a
neutral hearing officer was appointe8eg€Stipulation Regardin@ertain Claims | 4).
On August 6, 2012he Tranciks filed the present five-count Complaint in the
Hamilton Superior Court allegg violations of state and federal law. They are:
Count I: Declaratory Judgment with respto the scope of the utility easement,
the validity of the Consend Encroach, the legality of Carmel’s stop-work and
notice of correction orders, the validity thie Mayor’s questioning of the Tranciks
at the June 20 hearing, and whetherBlmard must appoint neutral hearing

officers in place of itgurrent members.

Count Il: Writ of Mandate compelling éhBoard to appoint “neutral hearing
officers” to hear the Tranciks’ appeatd to rescind the Consent to Encroach.

Count lll: Violation of Due Processid Equal Protection, asserting that the
defendants’ actions violated Article 8 21 of the Indiana Constitution, and
seeking damages and attorney fees.

Count IV: Inverse Condemnation, assagtthat the Consent to Encroach was a
taking of the Trancik’s property withbdue process or just compensation.

Count V: Claims for Damages under 45LlC. 8 1983, based on the same civil
rights violations assted in Count Ill.

Defendants removed the action to ttisirt on grounds diederal question
jurisdiction. They seek disssal of only the federal clais, and ask the court to remand

the Indiana state law claims.



[ll.  Discussion

The appointment of a neutral hearing cdfi to hear the Tranciks’ appeal moots
that part of Count | that seeks a declarajodgment that the Board must appoint one;
moots that part of Count Il which requestsrit of mandate to appoint one; and moots
that part of Count Il which alleges the Bdariolated the Tranciks’ due process rights by
failing to appoint one.

Defendants first argue that the Tr&®ticlaims based on the 2009 Consent to
Encroach are barred by thepdipable statute of limitations. In the alternative,
Defendants argue that even if the clainestanely, the Consenb Encroach did not
violate any federal constitutional rights. c6ad, Defendants argue that the Tranciks’
claims based on the pending code enforcemiamm are not ripe for adjudication, but
even if they were, Defendardgl not violate their federalbmstitutional rights. The court
now turns to Defendants’ staé of limitations argument.

A. Statute of Limitations

The Trancik’s claims are actionable, ifadl, pursuant to 42 U.S.C. § 1983.
Claims brought pursuant to Section 1983 “subject to the statute of limitations for
personal injury actions ithe state in which the afied injury occurred.”Behavioral
Inst. of Ind., LLC v. Hobart City of Common Cound6 F.3d 926, 929 (7th Cir. 2005)
(citations omitted). This is because a Secii®83 claim is characterized as an “action
for injury to personal rights.'Wilson v. Garcia471 U.S. 261, 265 (1985uperseded by
statute on other ground28 U.S.C. § 1658(a)in Indiana, the statute of limitations for

bringing personal injury actions is two ysatherefore, the statute of limitations on
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Plaintiffs’ Section 1983 clan is also two years.Nb. CODE 34-11-2-4 (2009)Jackson v.
Kotter, 541 F.3d 688, 699 (7th Cir. 2008) (citiBailey v. Faulkner765 F.2d 102, 103
(7th Cir. 1985)).

Although the length of the limitations ped is determined by state law, federal
law dictates the accrual date of the cause of act@tly v. City of Chicago4 F.3d 509,
511 (7th Cir. 1993). A Section 1983 claingbes “when the plaintiff knows or should
know that his or her constitutioin@ghts have been violated Behavioral Inst. of Ind.,
LLC, 406 F.3d at 929. In determining the actdate of a Section 1983 case, the court:
(1) identifies the injury, andynce that is done, (2) detaines the date on which the
plaintiff could have first brought suit on the injurid.

The Consent to Encroach was executedogust 19, 2009nd recorded on
September 1, 2009. The Tranciks stipuldated they became aweof the Consent to
Encroach no later than Febry&6, 2010, more than two years before they filed the
present Complaint on August 6,120 In an effort to avoithe statute of limitations, the
Tranciks invoke the doctriseof continuing wrong and dfaudulent concealment.

The doctrine of continuing wrong allovasplaintiff to bring an otherwise time-
barred claim by linking it with acts thé&ll within the limitations period Kovacs v.
United States614 F.3d 666, 676 (7th CR010). The doctrine applies to a series of acts
considered collectively; it does not applydiscrete acts, each of which is sufficient on
its own to give a plaintiff notice of his or her alleged injulg. The adoption of the

Consent to Encroach was &cliete act alleged by the Triks to have caused them



injury. Accordingly,the doctrine of continuing wrorftas no application to the present
case.

The doctrine of fraudulent concealmépresupposes that the plaintiff has
discovered, or, as required by the discovelg, should havdiscovered, that the
defendant injured him, and denotes efdiy the defendant — above and beyond the
wrongdoing upon which the plaintiff's claimfsunded — to prevent the plaintiff from
suing on time.” In re Copper Antitrust Lit.436 F.3d 782, 791 (7th Cir. 2006) (quoting
Cada v. Baxter Healthcare Cor®20 F.2d 446, 451 (7th Cit990)). A plaintiff seeking
to toll the statute of limitations for fraudukeconcealment “must show ‘that he neither
knew nor, in the exercise of due diligence, da@asonably have knawof the offense.”
d. (quotingKlehr v. A.O. Smith Corp521 U.S. 179, 194-95 (1997)).

The Tranciks stipulated thttey were aware of the @sent to Encroach no later
than February 26, 2010, when their counsirenced it and attached a copy of it to a
tort claim notice sent to the City of CarméEtipulation Regardin@ertain Claims | 7).
The tort claim notice: (1) gave an accoahthe property dispute between the Tranciks
and the Smiths, including the evemeading up to the Cityissuance of the Consent to
Encroach; (2) asked the City investigate the propertlispute and to provide the
Tranciks with the City’s position; (3) relagehe Tranciks’ belief that the Consent to
Encroach “was issuesithout notice to and ithout the consent of [the Tranciks]"; and
(4) informed the @y that it did not “posses|] the authorityo issue the Consent. . . .”
(Id.). It also notified the Citpf the following tort claims: “[tJrespass, taking of private

property without notice or eopensation, denial of predural and substantive due
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process, violation of opetoor law, injury to reaproperty and negligence.’Sée
Defendants’ Ex. 2). For the Tranciks to aard that they were, nevertheless, unaware of
the facts and circumstances giving rise ® @onsent to Encroach as of February 26,
2010, is belied by the recoahd simply not credible.Id.). Accordingly, all federal
claims arising out of the Consent to Encrqaadserted in Counts | and Il, are barred by
the statute of limitations.

B. Code Enforcement Proceeding

The Tranciks also bring due process aqdal protection claims against the City
regarding the pending code enforcement @eding. Defendantontend these claims
are not ripe for adjudication until the following three conditions are met: (1) the City,
through the Board, makes a final decisif#);the Tranciks (or the City) appeal the
Board’s decision to the appropriate court of lay writ of certiorari; and (3) the appellate
court renders a final decisionSdeDefendants’ Appendix A, Carmel City Code, Atrticle
8, 8 6-220(h)).

In Williamson County Regional Plannit@mm’n v. Hamilton Bank of Johnson
City, 473 U.S. 172 (1985), the Supremeu@alelineated the ripeness requirements
imposed on a property owner’s claim that goweental action amounted to a “taking” of
property. First, there must be a “finalctk#on” on the part ofhe governmental entity
charged with implementing érelevant regulationdd. at 186. Second, the property
owner must exhaust all state procedure®hdaining compensation before filing in
federal court, including an action fimverse condemnation in state coud. at 196-97.

Substantive due process claims premised bitrary and capricious government conduct
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and takings claims labeled as equaltpction claims are also subjectblliamson
County’'sripeness requiremenkorseth v. Village of Susse9 F.3d 363, 370, 373 (7th
Cir. 2000). Here, the Board has not made d fieaision with respecd the City’s code
enforcement decision as articulated in Nadice of Correction Order. Thus, there has
been no deprivation of property, and consedlyeno deprivatiorof property without

due process.

The Tranciks respond that theirsedfits within an exception Milliamson
County’sripeness requirement foona fideequal protection claims; that being,
allegations establishing “the malicious conduct of a goventragent, irother words,
conduct that evidencesspiteful effort to ‘get’ hin for reasons unrelated to any
legitimate state objective.Flying J, Inc. v. City of New HaveB49 F.3d 538, 543 (7th
Cir. 2008).

The Complaint alleges that soon after thantiks began laying soil to reestablish
the grade of their propertthe City issued a stop-wordkder and later, a notice of
correction order including a notice of thght to appeal. An administrative hearing
started in February 2012péwas postponed to allow therfias time to mediate the
dispute. The hearing resumedlune 2012 after the partiesuld not agree on the terms
of mediation.

Contrary to the Tranciks’ position, thaseno allegation that the City knowingly
failed to provide formal notice of the JuB@12 hearing. In fact, the transcript,
designated as Exhibit | to the Complaint, eefs that Mayor Braimd expressed concern

that the Tranciks did not get formal re®j and granted the motion to continue the
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hearing to give counsel time to preparkl. a4t 6, 13). Thus, to the extent the Tranciks
were harmed by the failure tfe Defendants to providedim timely notice of the June
2012 hearing, Mayor Brainard’s decisionctantinue the hearing rendered any harm a
nullity.

Defendants also contend this case is fgqpeeview because it is clear that Mayor
Brainard will rule against them on appedlis true that MayoBrainard asked the
Tranciks why they did not make any effortmt@diate the dispute; the Tranciks, through
their attorney, refused to answer the question. Mayor Brainard expressed frustration at
their lack of response, but his frustration wiagcted at the Tranciks’ counsel, not at
them personally. Jee, e.gEx. | at 11-13 (expressinggileasure with the Tranciks’
counsel’s apparent failure to engageettlement negotiations with the City, and
guestioning whether the Tranciks were awarkigftefusal to talk topposing counsel).
Further, the record reflects thatDecember 2012, the Board appointed a neutral hearing
officer to rule on their appeal. The actions described above are not the actions of a
spiteful and vindictive Boardna do not give rise to an infence that the Defendants are
“out to get” the Tranciks. Accordingly,ehcourt finds the Traciks’ federal due process
and equal protection claims avet ripe for review. Thoselaims, asserted in Count lll,
are therefore dismissed.

IV.  Conclusion

Defendants’ Motion to Dismiss (Docket¥the Plaintiffs’ federal claims is

GRANTED pursuant to Rule 12(b)(6) and Rul2(b)(1) of the Federal Rules of Civil

Procedure. Pursuant to 28 U.S.C. § 136/tle court declines to exercise supplemental
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jurisdiction over Plaintiffs’ state law claims’he balance of Plaintiffs’ Complaint is

herebyREMANDED to the Hamilton Superior Court.

SO ORDERED this 26th day of August 2013.

[/ Wﬁr/vw//

RICHARD UNG, CHIEF JU DGE
United States 1str1ct Court
Southern District of Indiana

Distributed Electronically to Registered Counsel of Record.
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