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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

JACOB ZIMMERMAN AND SEAN SUMWALT,
Plaintiffs,

VS. 1:12-cv-01475-JMS-DML
BOARD OF TRUSTEES OFBALL STATE UNI-

VERSITY, ET AL.,
Defendants.

Presently pending before the Court are: Plaintiff Jacob Zimmerman’s Motion for
Emergency Hearing on Preliminary Injunctigdkt. 13]; (2) a Motion for Summary Judgment
filed by Mr. Zimmerman and Plaintiff Sean i8walt, [dkt. 18]; and (3) a Cross-Motion for
Summary Judgment filed by Defemda Board of Trustees of Balitate University (the “Trus-
tees”), Jo Ann M. Gora, Alan Hanaye, and Michael Gillilan, [dkt. 25].

l.
STANDARD OF REVIEW

A motion for summary judgment asks thag¢ fGourt find that a il based on the uncon-
troverted and admissible evidence is unnecedsrguse, as a matter of law, it would conclude
in the moving party’s favorSeeFed. R. Civ. Pro. 56. To survive a motion for summary judg-
ment, the non-moving party must set forth spectdidmissible evidencenewing that there is a
material issue for trial. Fed. R. Civ. Pro. 56(€Elotex Corp. v. Catretd77 U.S. 317, 323
(1986).

As the current version of Rul# makes clear, whether a party asserts that a fact is undis-
puted or genuinely disputed, the party must supppertisserted fact by citing to particular parts

of the record, including depositions, documentsaffidavits. Fed. RCiv. Pro. 56(c)(1)(A). A

Dockets.Justia.com


http://dockets.justia.com/docket/indiana/insdce/1:2012cv01475/42817/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2012cv01475/42817/35/
http://dockets.justia.com/

party can also support a fact by showing thatrtfagerials cited do not &blish the absence or
presence of a genuine disputetibat the adverse party canmobduce admissible evidence to
support the fact. Fed. R. Civ. P&6(c)(1)(B). Affidavits or dearations must be made on per-
sonal knowledge, set out facts that would be adbiesan evidence, and shotat the affiant is
competent to testify on matteratdd. Fed. R. Civ. Pro. 56(c)(4krailure to properly support a
fact in opposition to a movant’s factual assertan result in the movant’s fact being considered
undisputed, and potentially tiggant of summary judgmented. R. Civ. Pro. 56(e).

The Court need only consider the cited materials, Fed. R. Civ. Pro. 56(c)(3), and the Sev-
enth Circuit Court of Appeals bd'repeatedly assured the distradurts that they are not re-
quired to scour every inch ofdhrecord for evidence that is patially relevant to the summary
judgment motion before themJohnson v. Cambridge Indu825 F.3d 892, 898 (7th Cir. 2003).
Furthermore, reliance on the pleadings or amury statements backed by inadmissible evi-
dence is insufficient to create an issfienaterial fact on summary judgmend. at 901.

The key inquiry, then, is whether admissildeidence exists to support a plaintiff's
claims or a defendant’s affirmaéwdefenses, not the weight or dlelity of that evidence, both
of which are assessments reserved to the trier of &t Schacht v. Wis. Dep’t of Corrections
175 F.3d 497, 504 (7th Cir. 1999). And when euahggathis inquiry, theCourt must give the
non-moving party the benefit @fll reasonable inferences from the evidence submitted and re-
solve “any doubt as to the etdace of a genuine issue foiatr..against the moving party.Ce-
lotex 477 U.S. at 330.

That cross-motions for summary judgmenténdeen filed does not automatically mean

that all questions of materighct have been resolved-ranklin v. City of Evanstqn384 F.3d



838, 842 (7th Cir. 2004). The Court must evedusach motion independently, making all rea-
sonable inferences in favor of the nooanmg party with respect to each motiold. at 843.

After having assessed the claims of theiparin accordance with the standards outlined
above, the Court concluglghat Defendants are entitledgommary judgment. Therefore, the
Court has made all reasonable factual inferentéavor of Mr. Zimmeman and Mr. Sumwalt.
See Celotexd77 U.S. at 330 n.2.

Il.
STATEMENT OF UNDISPUTED FACTS

A. Ball State’s Student Conduct Code

Ball State University (“Ball Stat) is a state-supported institon of higher education lo-
cated in Muncie, Indiana. [Dkt. 1 at 2, § 3.] Aon Gora is the President of Ball State, Alan
Hargrave is Ball State’s Assate Vice President for Studenfféirs and Director of Housing
and Student Life, and Michael Gillilan is Directof Ball State’s Offte of Student Rights and
Community Standards (*OSRCS”)Id[ at 2, 11 4-6.] The OSRQ8gulates students’ conduct
through implementing and administering the CadeStudent Rights and Responsibilities (the
“Conduct Code”). [Dkt. 26 at 3-4, 11 4, 7.] Ronduct Code, which applies to “all undergrad-
uate and graduate students of Ball State...anlll Ish@aleemed a part of the terms and conditions
of admission and enroliment of all students,” [dkt. 26-2 at 8,48 is posted on Ball State’'s
website and made available in hard copy, [dkt126-2, T 10]. Students are also provided notice
of the Conduct Code and its rights and oblgat during summer orientation and during “Wel-
come Week,” a three-day pragn for incoming freshmen.Id. at 2, § 9.] As a condition of en-

roliment, students agree to be bound le/ghovisions of the Conduct Coddd.[at 2, § 7.]



Section V. of the Conduct Cogeovides, in relevant part:

Any student found to have committed orhiave attempted to commit the follow-
ing offenses is subject to the disciplinary sanctions outlined in Sections VI.1 —
V1.4 and Section VII tudent Academic Ethics Poljcy

5.1 Offenses Against Persons:

5.1.1 Harassment— Conduct towards another person or identifiable group of
persons that has the purpaseeffect of (a) creating aintimidating or hostile ed-
ucational environment, work environment, or environment for participation in a
University activity; (b) unreasonably interfing with a person’sducational envi-
ronment, living environment, work engmment, or environment for participation

in a University activity; or unreasonablffecting a person’sducational or work
opportunities or participation ia University activity. This offense also includes
behaviors prohibited inSexual Harassment Policy, Appendix J and Anti-
harassment Policy, Appendix C

* * *

5.1.4 Privacy Violation— Use of audio, video or ptagraphic devices to make
an image or recording of an individuaithout that person’grior knowledge, or
without that person’s effective consent wrerth image or recording is likely to
cause injury or distress as determined bgasonable person. This includes but is
not limited to, surreptitiously taking pices of another person in a private area
such as a residence hall room, a publigrivate restroom, or a dressing/locker
room.
[Dkt. 26-2 at 10-11.]
B. The Alleged Conduct Code Violations
In the Fall of 2011, Mr. Zimmerman and Mr.rBwalt (collectively, “he Students”) were
both enrolled at Ball State. [Dkt. 1 at 3, { 9The Students had previously lived in an off-
campus apartment with another mBkell State student (the “Target*)[Id. at 3, § 10.] While
living together, the Studentsad a number of disagmeents with the Target.Id. at 3, T 11.]

During one school vacation, while the Target was out of the apartment, the Students placed a

sandwich in his bedroom and lazk the door, leaving the sandwich to rot and preventing the

! Because the Target is not a party to thigdtion, the Court sees no reason to identify him by
name.
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Target from accessing his room when he returntdl.af 3, 1 12.] When the Fall 2011 semester
began, the Students moved out of the apartmeyt shared with the Tget and moved in to-
gether to another off-campus apartmeid. 4t 3, § 13.]

Shortly after moving out, the Studentsghe playing a prank on the Target which in-
volved creating a Facebook page for a fictitirreale high school sophomore named “Ashley.”
[Id. at 3, § 15.] Using this fitious Facebook page, the Studegmsed as “Ashley” and initiated
several on-line conversations with the Targdt.] [ The Students also recruited a fifteen year-
old student at Southside High Schd@&mily,” to pose as “Ashlg” in cell phone and text mes-
sage communications with the Targdd. pt 4, § 17; dkt. 19 at 3, 1 10.]

In mid-October 2011, the Target proposed timand “Ashley” meet and go to a movie
together, and “Ashley” agreed to meet him d&aal movie theatre. [Dkt. 1 at 4, § 18.] “Ash-
ley” communicated with the Target via textessaging leading up tosharrival at the movie
theatre. Id. at 4, 1 19.] When the Target entetbd movie theatre lobby, the Students vide-
otaped him with a cell phone video camera andhotdthat “Ashley” was fictitious and that the
Target had actually been commeatting primarily with them. Ifl. at 4,  20.] The Students then
posted their videotape ttie Target on YouTube witthe title “[the Target] is a pedophile.’ld|
at 4,  21.] The videotaping and posting ofuilteo did not take placen Ball State property, or
at an event held, hosted, sponsomdsanctioned by Ball Stateld[ at 4, § 22.] Additionally,
the Students did not use any Ball State computeatworks, email, or YouTube accountsl.][

C. Ball State’s Handling of the Aleged Conduct Code Violations

On November 1, 2011, Dr. Gillilan, Directaf the OSRCS, received correspondence
from the Target complaining of harassment by thel&its. [Dkts. 26-1 &, § 11; 26-6.] In the

correspondence, the Target detailed how the Stsdefita sandwich to rot in his room when



they were living together, and described the Facebook communications and the ultimate creation
and posting of the YouTube video. [Dkt. 26-6.] Treeget further stated that, as a result of the
Students’ actions, he was having trouble focusingchool because he was in the music college
with the Students and had to see them often hbatas a “nervous wreck,” that he was “having
trouble sleeping at night,” and thila¢ was “worried about whaygde of bullying [he] may be a

victim of next.” [ld. at 2.] The Target noted that Beught medical asstance and was pre-
scribed Zoloft “to help [him cope] with this situation,” and that thaation “has become ex-
tremely hindering to [his] progregs complet[ing his] degree.”ld.] He also stated that “[t]hey

have not only mentally ripped me apart, but wéito say they are not planning something physi-
cally harmful.” ]d.]

Dr. Gillilan met with the Target on Noverab2, 2011, and the Target provided further
information and documentation regarding the alleged harassment, including Facebook screen-
shots and YouTube postings andmoents. [Dkt. 26-1 a 2, § 12At the end of the meeting,
Dr. Gillilan considered the OSRCS to be in iptef a formal complaint from the Targetid]at
2,913]

On November 5, 2011, the OSRCS sent the éstisdletters informing them of their al-
leged involvement in potential alations of the Conduct Code. KB3. 19-3; 26-7.] The letters
were substantially the same, and stated in part:

Recently, [the OSRCS] was notified of yanwolvement in a possible violation

of the [Conduct Code]. Specifically, youveabeen accused of policy violation(s)

that occurred on or arour@ctober 14, 2011that include but are not limited by

the following:

5.1.1 Harassment— Conduct towards anotherrpen or identifiable group of

persons that has the purpaseeffect of (a) creating aintimidating or hostile ed-

ucational environment, work environment, or environment for participation in a

University activity; (b) unreasonably interfng with a person’sducational envi-
ronment, living environment, work enegmment, or environment for participation
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in a University activity; or unreasonabl{fecting a person’sducational or work
opportunities or participation ia University activity. This offense also includes
behaviors prohibited inSexual Harassment Policy, Appendix J and Anti-
harassment Policy, Appendix Gpecifically, you are alleged to have — but not
limited to — engaged in orgoing harassment of [the Target] including locking
him out of his room and leaving a sandwich to rot init while he was away on
vacation.

5.1.4 Privacy Violation— Use of audio, video or ptagraphic devices to make
an image or recording of an individuaithout that person’grior knowledge, or
without that person’s effective consent wrerth image or recording is likely to
cause injury or distress as determined bgasonable person. This includes but is
not limited to, surreptitiously taking pices of another person in a private area
such as a residence hall room, a publigrivate restroom, or a dressing/locker
room. Specifically, you are alleged to have — but not limited to — planned and
participated in filming an interaction with him at the IMAX theatre in No-
blesvillze and posting it to YouTube with the label “[the Target] is a pedo-
phile.”

[Dkts. 19-3 at 1; 26-7 at 1 (emphase®iiginals).] The letter providediuhtil this matter is re-
solved, you are restricted from initiating anycontact with [the Target] directly or indirectly
including telephone, email, mail, and throughfriends or other persons at any time and
place anywhere on or off theBall State University campus’ [Dkts. 19-3 at 2; 26-7 at 2 (em-
phases in originals).]
Ball State’s investigation of the Target's complaint involved the following actions:
e On November 18, 2011, Dr. Gilllan meith the Studentsral their attorney.
The Students admitted their roles ieating the fictitious “Ashley” Facebook
page and creating the YouTube vidend also disclosed that Mr. Sumwalt
had accepted the help ofitieen year-old student &outhside High School to
pose as “Ashley.” The Students also exped their issues with the Target as
a prior roommate. [Dkt. 26-1 at 3,  15.]
e On November 22, 2011 and December 2, 2011, Dr. Gilllan met with another
Ball State student who was the videqgrer of the YouTube video. He was

charged with aiding and abetting thei@&tnts, and accepted responsibility for
that charge. 1§l.]

% The letter also advised theuBients that they were accusedvinflating a Conduct Code provi-
sion prohibiting stalking, [dkts. 19-at 1-2; 26-7 at 1-2], but that allegation ultimately was not
pursued.
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e On November 30, 2011, Dr. Gillilan spoke widin. Nagel, an instructor in the
School of Music, who Mr. Sumwalt perted had knowledge of relevant
events. Dr. Nagel reported that thedet was “strugglingvith his composi-
tion.” [Id.]
Based on its investigation, the OSRCS chargedStiudents each with two Conduct Code viola-
tions: (1) harassment; and (Byasion of privacy. Ifl. at 3, 1 16.]
Dr. Gillilan met with the Students to inforthem of the charges against them, and they
were given the opportunity to @pt or deny responsiliy for the Conduct Code violationsld][
at 3, 1 17.] Both acknowledged and accepgsgonsibility by signing a December 2, 2011 doc-
ument in which each checked the line readingctept responsibility fahe violation indicated
above” for both Harassment under Section 5.1.1 of the Conduct Code and Privacy Violation un-
der Section 5.1.4 of the Conduct Cod®kts. 19-4 at 1; 26-8 at 1.] The letter they signed also
provided that:
e “l understand that if | do not accepsp®nsibility for any or all of the viola-
tions of the [Conduct Code] chargednte, | will be provided a full hearing
before the University Review Board.understand further #t | will be noti-
fied in writing of the date, time and Idt@n of the hearing as well as other in-
formation regarding my rights related @aohearing,” [dkts. 19-4 at 1; 26-8 at
1]; and
e “If | have accepted responsibility ftne [Conduct Code] violations charged to
me, | understand that the Upisity Review Board wilfeview this statement,
all other records related to this inadeand my prior conduct record in de-
termining what sanctions (up to amttluding expulsion from the University)
to recommend to the Director ofusient Rights and Community Standards,”
[dkts. 19-4 at 1-2; 26-8 at 1-2].
On December 6, 2011, Dr. Gilllan wrote sepdsate the Students to inform them that
based on their acknowledgmentregponsibility for the Conduct Code violations, the University

Review Board (“Review Board”) would be nigwy to determine and recommend appropriate

sanctions. [Dkts. 26-9; 26-10.] The Review Board met on December 9, 2011, and considered an



OSRCS review summary prepared by Dr. Gilliltkt. 26-11]; the Target’s initial November 1,
2011 correspondence to Dr. Gillilan, [dkt. 26-6]; 8tadent records of the Target and the Stu-
dents; the December 2, 2011 written acknowledgssigined by the Students, [dkts. 19-4; 26-
8]; a letter from the Students, [dkt. 26-1Bstimony and correspondence from character wit-
nesses for the Students, [dkt. 28 testimony and an impact statent provided by the Target,
[dkt. 26-14]; testimony from onef the Target's parents;nd screenshots of Facebook and
YouTube postings and commeniidkt. 26-16]. At the Decendr 9, 2011 meeting, the Review
Board recommended sanctioning the Students byesdspg them for one year, until Spring Se-
mester 2013, as well as “the imposition of certaiitection and action toaise awareness of fel-
low students regarding the responsible use of somdia.” [Dkts. 26-1 at 5, { 25; 26-17 at 5.]

Dr. Gillilan then met with the Review Boaethd requested that they “add [to the recom-
mended sanctions] disciplinary probation upon retaontinued restriadns against making con-
tact with [the Target], and a meeting with [tl@PRCS prior to return.[Dkt. 26-1 at 5,  25.]
The requirement that the Students meet with thRCS prior to their return to Ball State and the
imposition of disciplinary probatiofor a calendar yearpon return are “routine and uniform re-
guirements of all students suspended by [Ball Staté§l’ at 5, § 26.] The guirement that the
Students take part in activities raise awareness of fellow studie regarding the responsible use
of social media “arose in part frothe suggestion of [the Students].1d.[at 6, { 27 see also
dkts. 19-4 at 2; 26-8 at 2.]

On December 13, 2011, Dr. Gillilan sent lettergach of the Students, outlining the Re-
view Board’'s recommended sanctions and ddseptance and imposition of those sanctions.

[Dkts. 19-5; 26-18.] The letteralso advised the Students obdlplinary probation and other



conditions upon their return to Ball State, and ussed their right toppeal the sanctions im-
posed. Id.]
The Students both appealed thedi®ns decision, stating that:

e They do not intend “to dengesponsibility for the stuae codes that we have
violated, and we intend to make ameridsthese violations. However, we
feel that the proposed sanctions are unnecessarily harsh and emphasize pun-
ishment rather than promoting reh#htion and/or academic growth,” and
have attached a proposal for diem@native sanction, [dkt. 19-6 at 1];

e They wanted to “express our objectioalgout the processf the investiga-
tion,” including: (1) thatdue to confusion regardirthe meeting with the Re-
view Board, they could not review thei@ence prior to the meeting; (2) that
during the meeting, the information prded to the Review Board was “one-
sided and omitted crucial details thabuld incriminate [the Target] while
simultaneously including irrelevanna misleading information that favored
[the Target];” and (3) that their tinesty and cooperation throughout the in-
vestigation has not beerk&n into consideration.”

[Dkt. 19-6 at 1-2.]

On December 23, 2011, Dr. Hargrave sent lettereach of the Students informing them
that he had reviewed their appésatter and their disciplinary figg had given careful review to
the sanctions, and found “no grounds foreadpand am therefore upholding the sanction com-
municated to you by Dr. Gillilan.[Dkts. 19-7; 26-19 at 3, 1 18.]

Based on the sanctions decision, the Students megrallowed to register for classes for
the Spring 2012, Summer 2012, or Fall 2012 semes[Bid. 19-2 at 3, 1 22.] Mr. Zimmerman
also lost his job at Ball Skt radio-television centerld. at 3, 1 23.] Mr. Zimmerman met with

Dr. Gillilan on November 9, 2012, in satisfaction of the condition precedent to Mr. Zimmer-

man’s re-enrollment and return to Ball Statetfee Spring 2013 semester. [Dkt. 26-1 at 6, 1 30.]

3 While it does not appear that the letter sentito Sumwalt denying hisppeal is part of the
record, Mr. Sumwalt did not disite the assertion contained in Dr. Hargrave’s Affidavit that
“Sumwalt was sent an ideecal letter,” [dkt. 26-19 at 3, T 15in his Reply/Response brief, [dkt.
31 at 1-3].
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He is now re-enrolled at Ball Seaéind the only condition remainingdispute is that, in order to
graduate, he must “engage ipmject indicating reflection and @an to raise awareness of fel-
low students regarding the responsible use of social medid]* [Mr. Sumwalt chose not to
return to Ball State, enrolled at Butler Univéysiand completed his undergraduate degree there.
[Id. at 6, § 31.] Accordinglythere are no matters still pending between Mr. Sumwalt and the
OSRCS. [d]

D. The Lawsuit

On October 11, 2012, the Students filed a Campfor Injunction and Other Equitable
and Legal Relief against the Board of Trustee8all State, Dr. Gora, Dr. Hargrave, and Dr.
Gillilan. [Dkt. 1.] They sue “pursuant to 42 U.S.C. § 1988@” &t 1], and assert claims for First
Amendment violations against Drs. Gillilamd Hargrave under color of state lawd, pt 6-7],
First Amendment violations against @ora for “institutional liability,” jd. at 7-8], due process
violations against Drs. Gillilan and Hargravel. [at 8-9], and due process violations against Dr.
Gora for “institutional liability,” jd. at 9-10]. The Students sedgll) a permanent injunction
against Ball State and its administrators, facolt staff, prohibiting Bk State from enforcing
the Conduct Code with respect to off-campus copdudo conduct thadoes not occur at a Ball
State hosted, sponsored or sanctioned ewenivhich does not involvéhe use of Ball State

equipment or facilities; (2) an order requiring Batate to “remove all references to this incident

* Mr. Zimmerman’s Motion for Emergency Heagi on Preliminary Injunction, filed November
4, 2012, was based on his allegation that he wamg lwk#nied re-enrollment to Ball State for the
Spring 2013 semester. [Dkt. 13.] The only relaf Zimmerman requests in the motion is that
the Court “set[] an emergency hearing on the isguepreliminary injunction at the earliest pos-
sible time.” |d. at 2.] After Mr. Zimmerman filedhe motion, he had his November 9, 2012
meeting with Dr. Gillilan and was permittedr-enroll at Ball State for the Spring 2013 semes-
ter. [Dkt. 26-1 at 6, Y 30.Accordingly, the emergency nature of Mr. Zimmerman’s motion was
removed and the motion is now mooSeg alsdkt. 31 at 16, n.12 (the Students stated “[t]he
subsequent agreement of the parties to allow][EAmmerman to enroll in classes for the Spring
2013 semester rendered [his] requesafpreliminary injunction moot”).]
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from theStudents’ ifies”; (3) anorder requing Ball Stte to notifyall Ball Stae student®f the
limitations on enfocement of tle ConductCode they hve requestd (4) actualdamagesdr Mr.
Sumwat, includingthe increase tuition hepaid to atted Butler University fa his final €mes-
ter; (5) &tual damaes for Mr.Zimmermanjncluding lost wages; &) compenatory damags for
“emotional distressembarrassent, humilation and émage to [heir] persmal and acdemic
reputaton...”; (7) punitive danmages; and (8attorneysfees and cds. [ld. at 11.]

[I.
DiscussioN

At the outsetthe Courtnotes that seeral of theparties’ argiments hag morphedduring
the briefng of the coss-motios for summay judgmen. Indeed, adiscussednore spedically
below, & times theparties havedrasticallychanged psitions, thg have abagioned argments
assertedn earlier brefs altogeher, and/or hey have igored oppoents’ argments. Byway of
understéement, theCourt’s taskin evaluathg those mtions was anecessarilcumbersme. In
evaluatig the argments asseetl, the Cout is mindiul of the pinciple, dected below that
once a prty chooss to take a ertain positon, it “canrot change brses in milstream.” Broad-

dus v. &ields 665 F3d 846, 88 (7th Cir. D11).

® This depiction is attributable to artist Rehard Gurtter. See http://www.christart.can (last
viewedApril 11, 2QL3).
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While the Court has tried its bdstsort through the paes’ legal arguments, to whatever extent
their briefing strategy has causthe Court to overlook benefatiarguments, the Court deems
those arguments waived either fack of cogent developmerfgr being inconsistent with posi-
tions previously taken, or for beingsed for the first time on reply.

The cornerstone of the Students’ claims &rtlhrgument that Ball State did not have the
legal authority to regulate thezonduct. Their first challenge claims their conduct could not be
regulated because it took place off-campus. Thsy assert that Ball State’s actions in disci-
plining them for the sandwich prank and theemg leading up to and culminating in the
YouTube posting fall outside of the grant ofttaarity to state-funde@ducational institutions
provided by the Indiana General Assembly mdiana Code § 21-39-2{3ecause their actions
were neither unlawful nor objectionabl [Dkt. 19 at 8-19.] They s argue that Ball State lacks
authority to regulate their aotis because they constituted eegzive conduct protected by the
First Amendment. Ifl. at 19-25; dkt. 31 at 24-34.] Additionally, they argue that even if Ball
State had the authority to applye Conduct Code to off-campbshavior, their actions did not
constitute Conduct Code violatioanfDkt. 19 at 25-26.] Baseah their argument that Ball State
lacked the authority to regulate their off-campconduct, the Studen&sgue that Defendants
violated their right to due process by subjecting themme disciplinary process in the first place.
[Dkt. 31 at 21-24.]

Defendants argue in their cross-motion timet Conduct Code, andsiapplication to the
Students’ actions, is within the authority granted to Ball State by the Indiana General Assembly,
[dkts. 26 at 12-18; 34 at 4-8]nd that the Students waived aolgjection to application of the
Conduct Code by signing acknowledgnts that they had violatékde Conduct Code, [dkt. 34 at

8-10]. They also argue that any claims forneyp damages against tBeard of Trustees, Dr.
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Gora, Dr. Gillilan and Dr. Hargrave in their affal capacities are barrdxy the doctrine of sov-
ereign immunity, that there are mudividual capacity claimssserted against Drs. Gillilan and
Hargrave and that, even if there were, theyeatitled to qualified immnity for those claims.
[Dkts. 26 at 18-22, 38-40; 34 at 18-2CFinally, they assert théihe Students received due pro-
cess, and that they did natgage in protected speech. [BkR6 at 22-28; 34 at 11-14.]

A. Immunity

While the Seventh Circuit Court of Appealsshastructed that “[tje ability of govern-
ments to waive the benefit cfovereign immunity demonstes that thedoctrine is non-
jurisdictional,” Blagojevich v. Gates519 F.3d 370, 371 (7th Cir. 2008), the Court will discuss
the immunity issue first becautiee focus of the Students’ casevhether Ball State had the au-
thority to regulate their off-campus conduct — ahdost every other issuaised in the pending
motions are intertwined with the immunity issue.

1. Sovereign Immunity and Cfficial Capacity Claims

Defendants initially argue thainy claims for monetary deages against them are barred
by the Eleventh Amendment to the United Sta@esstitution, because they are sued only in
their official capacities, [dkt. 26 at 18-20]. distudents respond that they “do not contest De-
fendants’ claim that the Eleventh Amendmenshadividuals from obtaining money damages in
a 42 U.S.C. § 1983 action with respect to anc@ficapacity suit,” but that Defendants “mis-
state[] the full nature of the relief [they] seek in this action, and the bases for those claims.”
[Dkt. 31 at 15.] Specifically, the Students argue thay seek equitable relief (a permanent in-
junction against allegedly unlawful enforcemeftthe Conduct Code to off-campus conduct,

and removal of “all references to this matter from [their] academic recordsdt[16]), which
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does not contravene the Eleventh Amendmehiie Studentsecrafted arguments specifically
overlook the fact that they requested recovefylamages in their Complaint.

The Court finds that any claims for monmgtalamages against the Trustees, Dr. Gora,
who is only sued in her official capacity, and D@llilan and Hargrave in their official capaci-
ties (to the extent those claims existg barred by the Eleventh Amendmetouncil 31 of the
Am. Fed’'n of State, County & Mun. Emples. v. Qui80 F.3d 875, 881-82 (7th Cir. 2012).
What remains for discussion areetBtudents’ individual capacitglaims against Drs. Gillilan
and Hargrave (which, as discussed below, tharCfinds the Students have adequately distin-
guished from official capacity claims), and thel@ims for equitable relief against all of the De-
fendants.

2. Qualified Immunity and I ndividual Capacity Claims

Defendants argue that the Students have rexjustely alleged claims against Drs. Gilli-
an and Hargrave in their individual capacitiecdéuse they do not allege they “took any action
other than in the regular perfoance of their official dutiegperformed as a matter of duty,”
[Dkt. 26 at 20]. Defendants furthargue that, to the extent tkeare individual capacity claims
against Drs. Gillian and Hargrave, those claiiaié because those indduals are entitled to
gualified immunity. [d. at 38-40.] The Students respond ttiety have properly alleged indi-
vidual capacity claims against Drs. Gillilan aHdrgrave because they have not alleged those
individuals acted to carry out arfficial policy in connection withtheir individual claims. [Dkt.

31 at 18.] The Students also argue that Dililad and Hargrave are nadntitled to qualified
immunity because case law “cleadsgtablish[es] that the authority of school officials to regulate
student speech is limited to those instanicesvhich the speech occurs on campus, during

school-sponsored event[s], or during an evept@aged by the school, or which otherwise poses
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a threat of substantial disruption to the school’s operations.” [ld. at 35.] On reply, Defendants
appear to abandon their argument that the Students have not alleged individual capacity claims
against Drs. Gillilan and Hargrave, focusing instead on their assertion that those individuals en-
joy qualified immunity because — as shown by the divided Supreme Court in United States v. Al-
varez __ U.S. _ , 132 S.Ct. 2537 (2012), and the case law in existence when the events at issue
took place — they “could not have had prior notice that imposing discipline for intentionally false
Facebook postings intended to humiliate a fellow student could enjoy constitutional protection.”
[Dkt. 34 at 20.]

The Court finds, as the Defendants appear to concede by failing to address the Students’
arguments, that the Students have adequately alleged individual capacity claims against Drs. Gil-
lilan and Hargrave. They allege that Drs. Gillilan and Hargrave acted under color of state law,
and do not allege that their individual actions were simply to carry out an official policy or cus-
tom. [Dkt. 1 at 6-9, | 37-45, 52-63.] This is sufficient to establish that the Students have al-
leged individual capacity claims against Drs. Gillilan and Hargrave. See, e.g., Miller v. Smith
220 F.3d 491, 494 (7th Cir. 2000) (stating “where the plaintiff alleges tortious conduct of an in-
dividual acting under color of state law, the defendant has been sued in her individual capacity,”
and finding that plaintiff alleged individual capacity claims where “at no time did he suggest that
either [defendant] espoused a custom or policy of” engaging in the wrongdoing alleged).

The question then becomes whether Drs. Gillilan and Hargrave are entitled to qualified
immunity in connection with those individual capacity claims. In order to proceed against Drs.
Gillilan and Hargrave in their individual capacities, the Students must: “(1) adequately allege the

violation of a constitutional right, and (2) that right must be clearly established at the time of the
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alleged violation, so that a reasonable public official would have known that his conduct was un-
lawful.” Sonnleitner v. Yotkd04 F.3d 704, 716 (7th Cir. 2002).
a. Violation of a Constitutional Right

The crux of this case is the Students’ claim that Ball State did not have the authority to
regulate their conduct under Indiana Code § 21-39-2-3. Defendants argue that simply alleging
that application of the Conduct Code to the Students’ conduct exceeded the authority granted by
§ 21-39-2-3 does not allege a constitutional violation. [Dkt. 26 at 18 (“Whether the [Conduct
Codel], or its application here to discipline the students, strictly complies with state law does not,
in and of itself, state a claim for a violation of federal due process....Similarly, whether or not a
college’s rules are followed to the letter or largely ignored in a disciplinary charging decision or
adjudicatory process in higher education carries little weight with regard to a First Amendment
claim”).] The Students do not respond to this argument.

The Students do not tether their argument that Defendants’ regulation of their conduct
fell outside the authority granted by Indiana Code § 21-39-2-3 to any specific constitutional pro-
vision, and have cited no authority for the proposition that if something is contrary to state law, it
is automatically a constitutional violation. In sifting through the Students’ ever-changing and
often unsupported arguments, the Court has struggled the most with determining the precise con-
tours of this purported constitutional claim. As best as it can discern, the Court concludes that
the Students assert that Defendants violated their substantive due process rights by regulating
their conduct allegedly outside of the authority granted by § 21-39-2-3. They argue that Defend-
ants exceeded that authority in two ways: (1) because their conduct took place off-campus; and
(2) because their conduct was not unlawful or objectionable. [Seedkt. 19 at 8-19.] Without ac-

cepting the necessary premise of the Students’ claim — that acting contrary to state law consti-

-17 -



tutes a constitutional violation — the Court, out of an abundance of caution, will consider whether
Defendants did, indeed, act outside the authority provided by Section 21-39-2-3.° Additionally,
the Court will consider whether that conduct could support the Students’ procedural due process
or First Amendment claims.
i Due Process Violations
a. Procedural Due Process

The Students specifically disavow any procedural due process claim they may have in
their reply brief, stating that Defendants “misunderstand[] the actual nature of [their] due process
claims, which are not predicated on the mannerin which the [Conduct Code] was applied to their
case, but rather, that the [Conduct Code] was applied to their case at altince such an applica-
tion exceeded Ball State’s legislatively granted authority.” [Dkt. 31 at 19 (emphases in origi-
nal).] While they do argue that they were “forced” to sign the acknowledgments of Conduct
Code violations’ and that “whether the Students’ discipline was carried out in conformity with
the [Conduct Code] is a disputed issue,” [id. at 21], they do not point to any specific problems

with the disciplinary process — choosing to focus instead on the simple fact that they were sub-

® Defendants recognize the faulty premise behind the Students’ claim related to exceeding the
authority of § 21-39-2-3, [dkt. 26 at 18], and suggest that the Conduct Code is essentially a con-
tract between Ball State and its students such that any claim the Students have regarding its en-
forcement would be a state law contract claim, [id. at 10]. But there is no state law contract
claim asserted in the Complaint, nor any reference to such a claim by the Students in their briefs.

7 Other than their conclusory opinion, the Students do not provide any evidence demonstrating
that signing the acknowledgments was anything but voluntary. To the contrary, the Students
were represented by an attorney throughout the disciplinary process, [see, e.g.dkt. 26-1 at 3,
15], and were competent adults when they signed the acknowledgments. Additionally, in any
event, the Students appear to concede that the issue is irrelevant. [Dkt. 31 at 21, n.16 (“Ultimate-
ly, however, the issue of whether the ‘plea agreements’ were signed voluntarily is beside the
point. The real coercion occurred when the Students were forced to submit to Ball State’s disci-
plinary process based on unlawful, off-campus conduct over which Ball State had no authori-

ty”).]
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jected to that process in the first place. As discussed above, the only constitutional protection the
Court can plausibly tie to the Students’ argument regarding Defendants’ lack of authority to reg-
ulate their conduct is substantive due process, which is addressed below. The Students have not
asserted a viable procedural due process claim. See Dunn v. Fairfield Community High Sch.
Dist. No. 255158 F.3d 962, 964 (7th Cir. 2005) (noting plaintiff’s challenge to school’s authori-
ty to discipline them was not a procedural due process claim, but rather a substantive due process
claim, and stating “[t]he fundamental flaw in [plaintiff’s] theory of the case arises from their
failure to appreciate the difference between the procedural protections afforded by the Fourteenth
Amendment...and the far more limited substantive standards that Amendment imposes on state
actors”); see alsdHartman v. Kerj 883 N.E.2d 774, 778-79 (Ind. 2008) (Indiana Code § § 21-39-
2-2 to -3 gives state higher educational institutions “the power to ‘dismiss, suspend, or otherwise
punish any student, faculty member, or employee of the state educational institution who violates
the institution’s rules or standards of conduct, after determination of guilt by lawful proceed-
ings.’...These statutes authorize educational institutions to construct their own disciplinary pro-
cedures in a way that protects the needs of the participants and also serves the educational goals
of the institution. Although Purdue’s procedure may lack the trappings of a traditional court pro-
ceeding, it is orderly and reasonably fair, requires ‘appropriate discipline’ for those who file
knowingly false or malicious complaints, and promises reasonable efforts to restore the reputa-
tion of anyone charged with discrimination or harassment that proves unsubstantiated”).

If the Court is incorrect in determining the Students are not asserting a procedural due
process claim, their lack of cogent argument waives such a claim, and in any event the undisput-
ed facts establish the requisite notice and opportunity to be heard. Defendants are entitled to

judgment on this issue.
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b. Substantive Due Process

As for substantive due process, the ability to invoke such protection is very limited. Lee
v. City of Chicagp330 F.3d 456, 467 (7th Cir. 2003). “The essence of due process is the ‘pro-
tection of the individual against arbitrary action of government.”” Tun v. Whitticker398 F.3d
899, 902 (7th Cir. 2005) (quoting Wolff v. McDonnelk18 U.S. 539, 558 (1974)). In order to
succeed, the Students must show that Defendants exercised their power “without any reasonable
justification,” and engaged in “an abuse of power that ‘shocks the conscience.”” Dunn 158 F.3d
at 965.

In Dunn two students were given Fs in band class after playing unauthorized solos dur-
ing a band performance at an athletic event. The students there asserted a substantive due pro-
cess claim based on the school’s entire disciplinary classifications and penalty structure. Id.
(“Although the briefs are not entirely clear on this point, we understand from oral argument the
[plaintiffs] are also asserting a legislative violation of substantive due process rights, insofar as
they are attacking [the school’s] written disciplinary classifications and penalty structure”). The
Seventh Circuit Court of Appeals held that the school policy at issue “comes nowhere close to a
constitutional violation,” finding that “education itself is not a fundamental right,” and that the
decision to “stack the deck so that these students would fail Band must be sustained unless it is
wholly arbitrary.” Id. at 966. The court noted that — as here — the students “freely conceded that
they had violated a school rule,” and that “the rule was designed to preserve discipline in the
classroom and to punish student insubordination, and that these were legitimate interests on the
part of the school district.” Id.

Even assuming the Students had some property right in their education at Ball State, they

do not allege that Defendants acted in such a way as to shock the conscience. And even if acting
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outside the scope of Indiana Code § 21-39-2-3 were enough — without more — to shock the con-
science, which the Court does not find to be the case, the Court finds in any event that Defend-
ants’ exercise of authority fell well within the parameters of Indiana Code § 21-39-2-3 and, thus,
could not have shocked the conscience. The Students first assert that Ball State had no authority
to regulate their off-campus behavior. They also assert that the statute limits Ball State’s authori-
ty to regulate off-campus student conduct to “the prevention of unlawful or objectionableacts,
and then only if the acts ‘seriously threaten the ability of the state educational institution to main-
tain the state educational institution’s facilities[,]’or ‘violate the reasonable rules and standards
of the state educational institution designed to protect the academic community from unlawful
conduct or conduct presenting a serious threat to person or property of the academic communi-

29

ty.”” [Dkt. 19 at 9 (emphasis in original).] They assert that neither the sandwich prank nor the
events leading up to and culminating in the YouTube posting were unlawful or objectionable and
that, even if they were objectionable, they did not seriously threaten the ability of Ball State to
maintain its facilities. [Id. at 10-19.]

Indiana Code § 21-39-2-3 gives state universities the authority to:

[Glovern, by lawful means, the conduct of the state educational institution’s stu-

dents...wherever the conduct might occur, to prevent unlawful or objectionable

acts that:

(1) seriously threaten the ability of the state educational institution to maintain the
state educational institution’s facilities; or

(2) violate the reasonable rules and standards of the state educational institution
designed to protect the academic community from unlawful conduct or conduct
presenting a serious threat to person or property of the academic community.

1. Off-Campus Acts

The Students attempt to draw a distinction between the regulation of on-campus versus

off-campus student activity, arguing that Indiana Code § 21-39-2-3 provides “significantly more
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limited authority to regulate off-campusbehavior” than on-campus behavior. [Dkt. 19 at 9-10
(emphasis in original).] The Students ignore the statute’s clear grant of authority to regulate cer-
tain conduct “whereverthe conduct might occur” — in other words, whether it is on- or off-
campus. Ind. Code § 21-39-2-3 (emphasis added). The Court finds that the location of the mis-
conduct is irrelevant, so long as the conduct meets the criteria of § 21-39-2-3 discussed below.
2. Objectionable Acts

At the outset, the Court notes that the Students radically changed their position during
briefing of the summary judgment motions regarding the grant of authority to Ball State under
Indiana Code § 21-39-2-3. They initially argued that “Ball State’s authority to regulate the off-
campusactions of its students must meet two very specific criteria: first, the behavior the Uni-
versity seeks to regulate must be an act that is either ‘unlawful’ or ‘objectionable;’...,” [dkt. 19 at
10 (emphasis in original)], and spent several pages of their opening brief arguing that their ac-
tions were not objectionable, [id. at 16-19]. In their response/reply brief, they inexplicably
change their argument and assert for the first time that Ball State can only regulate unlawful off-
campus activity, not objectionable activity. [Seedkt. 31 at 7 (arguing that because the State of
Indiana can only regulate conduct that is unlawful, not just objectionable, it cannot grant to Ball
State the authority to regulate objectionable conduct that is not unlawful).]

The Students chose their strategy in support of their summary judgment motion, and are
bound by that choice in their response/reply. See Econ. Folding Box Corp. v. Anchor Frozen
Foods Corp.515 F.3d 718, 721 (7th Cir. 2008) (finding argument raised for the first time on ap-

peal to be waived because the party must “accept the consequences of [its] decision” to present

® The Court finds it unnecessary to determine whether the Students acted unlawfully in carrying
out the sandwich prank or in connection with the events leading up to and culminating in the
making and posting of the YouTube video because, as discussed below, it finds that those actions
were objectionable within the meaning of Indiana Code § 21-39-2-3.
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its claims under one legal theory instead of another); Griffin v. Bell 694 F.3d 817, 822 (7th Cir.
2012) (“[A]rguments raised for the first time in a reply brief are deemed waived”). The Court
finds that the Students have waived any argument that Ball State can only regulate off-campus
activity that is unlawful, and not such activity that is merely objectionable.

In any event, despite the waiver issue, the Students’ newly-asserted reading of Indiana
Code § 21-39-2-3 is wrong. Under Indiana law — which this Court must follow in interpreting a
state statute, Util. Trailers of Indianapolis, Inc. v. Util. Trailer Mfg. Co2013 U.S. Dist. LEXIS
36721, *7-8 (S.D. Ind. 2013) — a court “will not engage in statutory interpretation unless the lan-
guage of the statute is ambiguous,” Brownsburg Area Patrons Affecting Change v. Baldwa
F.3d 503, 508 (7th Cir. 1998). Where a statute is unambiguous, “the court will give effect to the
plain, ordinary, and usual meaning of the language of the statute.” Id. There is nothing ambigu-
ous about the plain language of the statute, which allows Ball State to “prevent unlawful or ob-

99 ¢

jectionable acts...” “whereverthe conduct might occur.” Ind. Code 21-39-2-3 (emphasis add-
ed). The statute does not require that regulated off-campus acts be unlawful in addition to being
objectionable. See Hartman883 N.E.2d at 778-79 (Ind. 2008) (“[T]he Indiana General Assem-
bly has given state higher educational institutions the power...to ‘prevent unlawful or objection-
able acts,” of the institution’s students, faculty, and employees ‘wherever the conduct might oc-

cur’”). Accordingly, the Court will analyze whether the sandwich prank and the actions sur-

rounding the YouTube video were 0bjectionable.9

® The Court also rejects the Students’ argument that the Defendants cannot regulate conduct that
is simply objectionable because the State can only discipline citizens for unlawful conduct. First,
the Students raise this argument for the first time on reply and it contradicts their initial position
that Defendants can regulate certain objectionable conduct even when it is not also unlawful.
Second, the Students cite no legal authority to support their argument, and the Court has not lo-
cated any.
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The Court will give the word “objectionable” as used in Section 21-39-2-3 its plain, ordi-
nary, and usual meaning. Brownsburg Area Patrons Affecting Chan@&7 F.3d at 508. Merri-
am-Webster’s Dictionary defines “objectionable” as “undesirable [or] offensive.”
http://www.merriam-webster.com/dictionary/objectionable (last viewed April 11, 2013). In con-
nection with the sandwich prank, the Students simply argue that “while [the sandwich prank]
might be labeled as ‘irksome,” ‘annoying,” ‘irritating,” or even ‘mean,’ it strains credulity to ar-
gue that the actions were ‘objectionable’ in any objective sense.” [Dkt. 19 at 17.] To the contra-
ry, the Court finds that no reasonable juror could find that the Students’ conduct in leaving a
sandwich in the Target’s bedroom with the purpose of letting it rot, while also locking his bed-
room door to prevent him from entering the bedroom upon his return, was not “objectionable.”"
See Blood v. VH-1 Music Firgi68 F.3d 543, 548-49 (7th Cir. 2012) (affirming district court’s
grant of summary judgment for defendants where a reasonable juror could not have concluded
that plaintiff’s claims succeeded).

As for the events leading up to and culminating in the making and posting of the
YouTube video, despite the Students’ characterization otherwise, the Court does not view the
issue of whether these events were objectionable as a “close call” — they were. Indeed, the type

of scheme the Students designed and carried out was featured in a 2010 movie called Catfish

and has become the subject of a reality television show with the same name which airs on

' The Students argue that “[g]iven that the word ‘objectionable’ is used in conjunction with the
word ‘unlawful,’ it is clear that Ind. Code 21-39-2-3(2) should be interpreted to mean ‘objection-
able’ in the sense of actionable or tortious conduct, rather than merely annoying.” [Dkt. 19 at
17.] The Students cite no authority for their interpretation of “objectionable,” and the Court de-
clines to read into the statute a requirement that conduct be “actionable” or “tortious” in order to
qualify as “objectionable.”
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MTV."" “Catfishing” is a term used to describe “[t]he phenomenon of internet predators that
fabricate online identities and entire social circles to trick people into emotional/romantic rela-
tionships (over a long period of time).” http://www.urbandictionary.com (last viewed April 11,
2013). A “catfishing” incident involving a popular college football player has also garnered ex-
tensive media attention in recent months. See Manti Te-o hoax: Whedid the ‘catfish’ come
from?, Chicago Tribune, January 17, 2013 (noting that “catfishing” may cause viewers to “lose
that connection to it being a real event that left people feeling violated and hurt”).

The Students took their “catfishing” scheme a step further — videotaping the Target’s re-
action when he found out that “Ashley” did not exist, and posting the video on YouTube with the
caption “[the Target] is a pedophile.” The Court fails to see how their actions could not be con-
sidered objectionable.'” Further, it appears from the sequence of events that at least part of the
Students’ goal was to “trap” the Target into facing criminal consequences for communicating
with someone they wanted him to think was an underage female. Even throughout the discipli-
nary process, the Students were encouraging Ball State to investigate the Target for criminal be-
havior, going so far as to state that the Target “has committed a felony of child solicitation...,”

and to assert that “[w]e are concerned that the persons involved seem to be expressing indiffer-

' Reality television shows such as Catfishhave been characterized as “[jlust like a freeway car
accident or train wreck,” that “seem to exploit and reward outrageous behavior” and allow view-
ers to  “‘tak[e] delight in the problems and misfortunes of others.””
http://www.psychologytoday.com/blog/food-thought/201301/tantalized-train-wreck-reality-tele -
vision (last viewed April 11, 2013). Indeed, the very objectionable or offensive nature of the
show’s subject-matter can make it a hit.

'2 The Students argue that the Target was “a willing participant” in the Facebook communica-
tions, so they cannot be considered objectionable. [Dkt. 19 at 17-18.] But the Target did not
know that the Facebook communications were fake, and, in any event, those communications
were just part of the larger scheme to create the video and post it on YouTube. It is beyond dis-
pute that the Target was not “a willing participant” at that point in the scheme.
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ence to criminal behavior and sheltering the accused.” [Dkt. 19-6 at 2.]13 The Court finds that
no reasonable jury could conclude that the Students’ entire scheme, culminating in videotaping
the Target at the movie theater and posting the video on YouTube, was not objectionable.

3. Threat to Ability of Ball State to Maintain Facil-

ities or Violation of Reasonable Rules and
Standards of Ball State

Having found that the actions for which the Students were disciplined were objectiona-
ble, the Court considers whether they also either: “(1) seriously threaten the ability of the state
educational institution to maintain the state educational institution’s facilities; or (2) violate the
reasonable rules and standards of the state educational institution designed to protect the academ-
ic community from unlawful conduct or conduct presenting a serious threat to person or property
of the academic community.” Ind. Code § 21-39-2-3. In another example of disjointed briefing,
the Students only address the first prong, arguing that their actions did not seriously threaten the
ability of Ball State to maintain its facilities. [Dkt. 19 at 18-19.] Later in their opening brief,
they argue that their conduct did not violate the Conduct Code, but not in connection with Indi-
ana Code § 21-39-2-3. [Id. at 25-26.] They simply make a more general argument that the vide-
otaping had to have taken place at a location where the Target had some expectation of privacy,

and he did not have that expectation at the movie theatre.'* [Id.] Defendants then only quote the

"3 The Court finds Ball State’s treatment of these accusations against the Target wholly irrelevant
to its handling of the allegations against the Students, and will not consider or discuss it here. In
any event, the evidence indicates that the Target did not believe “Ashley” was underage. [Dkt.
26-6 at 1.]

' The Court rejects this argument, which attempts to parse the language of the Conduct Code by
arguing that the “image or recording” itself must cause injury or distress to a reasonable person,
and that there is no evidence in the record to suggest their conduct meets this standard. [Dkt. 19
at 25.] As discussed above, the Court concludes that the conduct up to and including the record-
ing and posting of the YouTube video was objectionable. For purposes of the Conduct Code
provision applying to a privacy violation, it also concludes that the actions were “likely to cause
injury or distress as determined by a reasonable person.” [Dkt. 26-2 at 11.]
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second prong in their argument, asserting that the Students did violate the Conduct Code. [Dkt.
26 at 13-15.] In their reply, the Students only address the first prong and argue that even if Ball
State had the authority to regulate lawful but objectionable conduct, that authority is limited to
conduct that is a serious threat to “person or property of the academic community.” [Dkt. 31 at
13.] They do not address whether their conduct violated the Conduct Code. Because Defendants
do not appear to claim that the Students’ actions threatened Ball State’s ability to maintain its
facilities, the Court will only consider whether those actions violated the Conduct Code, and also
whether the Conduct Code provisions were “designed to protect the academic community from
unlawful conduct or conduct presenting a serious threat to person or property of the academic
community.” If so, then Ball State’s authority to discipline the Students as it did here falls with-
in Indiana Code § 21-39-2-3.

Tellingly, the Students both acknowledged that they violated the Conduct Code when
they signed the December 2, 2011 letters. [Dkts. 19-4; 26-8.] The letters set forth which Con-
duct Code provisions they were accused of violating, and the Students both checked spaces indi-
cating “T accept responsibility for the violation indicated above.” [ld.] The Students also pro-
vided suggestions of activities they should be required to complete as sanctions, short of suspen-
sion or expulsion. [ld.] In their appeal letter, they stated “[o]ur intention is not to deny respon-
sibility for the student codes that we have violated, and we intend to make amends for these vio-
lations,” and again proposed sanctions alternative to suspension or expulsion. [Dkt. 19-6.]

The Students argue that their acknowledgment of wrongdoing is irrelevant, given that
“Ball State had no authority to discipline [them] to begin with...[and] that [they] should never
have been confronted with the demand to ‘accept responsibility’ for their actions in the first

place.” [Dkt. 31 at 11.] This argument is a non-starter. Their acknowledgment of wrongdoing
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goes directly to whether they violated the Conduct Code, which is relevant in determining
whether disciplining them for the conduct was within Ball State’s authority in the first place."

While the Students attempt to characterize their case as a challenge to Ball State’s author-
ity to regulate their off-campus conduct, the facts indicate that they did not have an issue with
that authority — and in fact impliedly agreed with it by acknowledging they violated the Conduct
Code and suggesting possible sanctions — until Ball State determined to expel them.'® Thus,
their real complaint appears to be with the level of sanctions they received.'” They cannot now
complain that Ball State had no authority to discipline them when they agreed that they violated
the Conduct Code. See Dunn158 F.3d at 966 (“[The students] freely conceded that they had
violated a school rule, that the rule was designed to preserve discipline in the classroom and to
punish student insubordination, and that these were legitimate interests on the part of the school
district. That alone is enough to show that their claim cannot possibly succeed”).

Additionally, the Conduct Code provisions the Students violated were “designed to pro-
tect the academic community from unlawful conduct or conduct presenting a serious threat to

person or property of the academic community.” Ind. Code § 21-39-2-3. The Target was a

> The Defendant have analogized the Students’ acknowledgments of responsibility to guilty
pleas, which have the legal consequence of waiving objections to the underlying conviction.
[Seedkt. 26 at 15.] The Students object to this characterization, and maintain they were “forced”
to accept responsibility to raise a fact issue. While the Court rejects the guilty plea analogy, it
also rejects the Students’ claim of coercion. The Court finds a more appropriate analogy to be an
affidavit that contradicts earlier testimony, which cannot be used to create an issue of fact pre-
cluding summary judgment. See, e.g.Harmon v. Gordon2013 U.S. App. LEXIS 5555, * 15
(7th Cir. 2013). Having accepted responsibility in writing, the Students cannot now claim coercion.

' The Court also finds ironic the Students’ assertion that requiring them to engage in “reflection
and action meant to raise awareness of [their] fellow students,” was really to “instill in [the Stu-
dents] a politically-correct attitude.” [Dkt. 10 at 2, n.1.] In fact, it was the Students themselves
who suggested this component of their punishment. [Dkts. 19-4 at 2; 26-8 at 2.]

7 The Students did not, however, sue the Review Board, which is the entity that recommended
those sanctions. [Dkts. 26-1 at 5, [ 25; 26-17 at 5.]
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member of the Ball State community, and the Students’ conduct presented a serious threat to his
well-being, as evidenced by the Target’s statements that he was a “nervous wreck,” that he was
“having trouble sleeping at night,” and that he was “worried about what type of bullying [he]
may be a victim of next.” [ld. at 2.] The Target also stated that a medical provider gave him a
prescription for Zoloft to “help [him cope] with this situation,” and that the situation “has be-
come extremely hindering to [his] progress in complet[ing] his degree.” [Id.] The Conduct
Code’s provisions the Students violated were reasonably tailored to protect members of the Ball
State community from the very type of behavior the Students exhibited.

The Court concludes that Ball State had the authority to regulate the Students’ conduct in
this case under Indiana Code § 21-39-2-3 because it was objectionable and it violated the Con-
duct Code’s provisions, which were designed to protect the academic community from conduct
presenting a serious threat to members of that community. Accordingly, the Court cannot con-
clude that Drs. Gillilan and Hargrave somehow acted egregiously or so as to shock the con-
science by following the disciplinary procedure outlined in the Conduct Code, so their substan-
tive due process claim fails. See Remer v. Burlington Area Sch. D86 F.3d 1007, 1013 (7th
Cir. 2002) (finding no substantive due process violation where ample evidence supported
school’s decision to expel student).

ii. Expressive Conduct Protected by the First Amendment

The Students also allege that Defendants violated their constitutional rights because both
the sandwich prank and the events leading up to and including the recording and posting of the
YouTube video are expressive conduct protected by the First Amendment. [Dkt. 19 at 20-25.]
Specifically, they argue that “conduct sufficiently imbued with elements of communication falls

within the scope of the First and Fourteenth Amendments,” that the sandwich prank was de-
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signed to “express their dissatisfaction and frustration with [the Target’s] behavior, and, thereby
encourage [the Target] to change his behavior,” that the Facebook page and on-line contact with
the Target through “Ashley” were “clearly communication,” and that by videotaping at the mov-
ie theatre and posting the video on YouTube they “intended that others on the Ball State campus
who knew [the Target], as well as [the Target] himself, would see the video, and that [the Target]
would thereby be publicly embarrassed.” [Id.]

Defendants argue that merely intending to express an idea does not necessarily turn con-
duct into speech, and that neither the sandwich prank nor the events leading up to and culminat-
ing in the YouTube posting were, in fact, protected expressive conduct. [Dkt. 26 at 28-32.] De-
fendants also argue that the fictitious communications the Students engaged in cannot be protect-
ed speech because they were false. [Id. at 33-34.]

In yet another “change of horses,” the Students argue on reply that “[t]he Students’ MSJ
Brief argued that the ‘sandwich prank’ and the YouTube video were protected speech because
they were ‘imbued with elements of communication[;]...[s]ince filing the brief, further research
and reflection has persuaded the Students’ [sic] that, while maintaining that the actions are in-
deed protected speech, that is not the real issue.” [dkt. 31 at 24.] They then go on to reiterate
their main argument that Ball State had no authority to discipline them for their conduct in the
first place, but then also argue that creating the Facebook page and posting fictitious information
on that page were protected speech. They do not address Defendants’ arguments that creating
the video and posting it to YouTube were not protected speech, even though they had originally
asserted that they were.

Based on the parties’ briefing of this issue, as best as the Court can discern, it appears

that the Students have limited their First Amendment claim to their assertion that the creation of
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the Facebook page and the postings on that page are protected speech. They appear to have
abandoned their arguments that either the sandwich prank, or the creation and posting of the
YouTube video are protected speech, given their statement regarding “further research and re-
flection,” and their failure to address Defendants’ arguments on those points. Accordingly, the
Court will only address whether the creation of the Facebook page and the postings on that page
were protected speech — all of the Students’ other, original arguments regarding protected speech
have been waived.

There is a disconnect with the Students’ argument that the creation of the Facebook page
and the fictitious postings constitute protected speech: even if they do, they are just part of what
the Students were disciplined for. This re-tooled argument ignores the fact that videotaping the
Target and posting that video to YouTube were large components of the overall scheme that vio-
lated the Conduct Code. If that is not protected speech, as the Students appear to concede, then
that conduct was not entitled to constitutional protection. In any event, the Court concludes that
creation of the Facebook page and the fictitious postings, assuming they were “speech” at all,
were not protected speech.

The Students rely upon United States v. Alvargz_ U.S. __, 132 S. Ct. 2537 (2012), for
the proposition that just because speech is false, it is not “categorically excluded from First
Amendment protection.” [Dkt. 31 at 27.] Defendants argue that Alvarezdid not change prior
precedent denying First Amendment protection to certain kinds of false speech, including false
speech that “involved ‘some other legally cognizable harm associated with a false statement,
such as an invasion of privacy....”” [Dkt. 34 at 16.]

Alvarezinvolved a constitutional challenge to the Stolen Valor Act, 18 U.S.C. §§ 704(b)

and (c), which “makes it a crime to falsely claim receipt of military decorations or medals and
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provides an enhanced penalty if the Congressional Medal of Honor is involved.” Alvarez 132 S.
Ct. at 2539. The Supreme Court struck down the Stolen Valor Act, holding that simply because
speech is false does not mean that it cannot enjoy First Amendment protection, but also keeping
in place previous precedent holding that certain types of false speech are not protected. The Su-
preme Court stated:

[Clontent-based restrictions on speech have been permitted, as a general matter,

only when confined to the few “historic and traditional categories [of expression]

long familiar to the bar,”....Among these categories are advocacy intended, and

likely, to incite imminent lawless action...; obscenity...; defamation...; speech in-

tegral to criminal conduct...; so-called “fighting words”...; child pornography...;

fraud...; true threats...; and speech presenting some grave and imminent threat

the government has the power to prevent....Absent from those few categories

where the law allows content-based regulation of speech is any general exception

to the First Amendment for false statements. This comports with the common

understanding that some false statements are inevitable if there is to be an open

and vigorous expression of views in public and private conversation, expression

the First Amendment seeks to guarantee.

Id. at 2544.

The Supreme Court went on to distinguish cases involving false speech plus “some other
legally cognizable harm associated with a false statement, such as an invasion of privacy or the
costs of vexatious litigation....In those decisions the falsity of the speech at issue was not irrele-
vant to our analysis, but neither was it determinative. The Court has never endorsed the categor-
ical rule the Government advances: that false statements receive no First Amendment protection.
Our prior decisions have not confronted a measure, like the Stolen Valor Act, that targets falsity
and nothing more.” 1d. at 2545. The Supreme Court also noted that “[e]ven when considering
some instances of defamation and fraud, moreover, the Court has been careful to instruct that

falsity alone may not suffice to bring the speech outside the First Amendment. The statement

must be a knowing or reckless falsehood.” 1d.
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Accordingly, Alvarezstands for the proposition that just because speech is false does not
mean it is not entitled to constitutional protection. It does not stand for the proposition that all
false speech is entitled to constitutional protection. Here, the creation of the Facebook page and
the posting of fictitious messages on that page are much more than just false. First, the Students
knew the communications were false; indeed, their falsity was the whole reason they were creat-
ed — so that the Target would believe the communications and engage in a relationship with
“Ashley.” Second, the communications were part of a larger scheme to trick the Target into en-
gaging in a relationship with “Ashley,” and ultimately entrap him into committing a crime by
soliciting a minor. It appears to the Court that these communications fall within the type which
do not enjoy constitutional protection, not merely because they were false, but because they were
made knowingly and in furtherance of a scheme to inflict emotional harm on the Target. Their
falsity is “not irrelevant to [the Court’s] analysis, but neither [is] it determinative.” Id. at 2545.

In any event, the Court need not make that determination because, as discussed below,
even if the creation of the Facebook page and posting communications on that page were pro-
tected under the First Amendment, and even if the Students’ failure to establish that the sandwich
prank and creation and posting of the YouTube video are protected speech was not fatal to their
First Amendment claims, Drs. Gillilan and Hargrave still enjoy qualified immunity because the
Students’ right to protection for that speech was not “clearly established at the time of the alleged
violation, so that a reasonable public official would have known that his conduct was unlawful.”
Sonnleitney304 F.3d at 716.

b. Constitutional Right Clearly Established At the Time of the Al-
leged Violation

The Court has rejected the Students’ claim that their constitutional due process rights

were violated because Ball State’s application of the Conduct Code to their off-campus conduct
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exceeded the school’s authority. The Court struggled mightily to discern the constitutional un-
derpinning of such a claim, and concludes Drs. Gilliland and Hargrave are entitled to qualified
immunity as to such claim as it is anything but clearly established.

With respect to the First Amendment claim, the Students’ claims fare no better Even as-
suming that creating the Facebook page and posting communications on that page constituted
speech protected by the First Amendment, the status of that speech as protected was not clearly
established when the Students were disciplined.

The Alvarezdecision itself, which the Students rely upon for their argument that the crea-
tion of the Facebook page and postings on that page are protected speech, establishes the previ-
ous uncertainty surrounding the issue of whether false speech is protected by the First Amend-
ment. See Alvarezl32 S. Ct. at 2553 (Justice Breyer, concurring, stated “I must concede, as the
Government points out, that this Court has frequently said or implied that false factual statements
enjoy little First Amendment protection”) and 2557 (Justice Alito, dissenting, stated “[b]y hold-
ing that the First Amendment nevertheless shields these lies, the Court breaks sharply from a
long line of cases recognizing that the right to free speech does not protect false factual state-
ments that inflict real harm and serve no legitimate interest”). Alvarezwas decided in June 2012,
which was six months after the Students’ appeal of Ball State’s disciplinary decision was denied.
If the Supreme Court noted uncertainty in June 2012 regarding whether false speech enjoys con-
stitutional protection, then the Students’ right to have creation of the Facebook page and postings
on that page protected was not “clearly established” when the Students were disciplined, and
Drs. Gillilan and Hargrave certainly could not have known that they could have been acting un-

constitutionally by regulating that speech. Accordingly, Drs. Gillilan and Hargrave are entitled
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to qualified immunity even if creation of the Facebook page and postings on that page were con-
sidered protected speech.

In sum, the Students’ official capacity claims for monetary damages against all Defend-
ants are barred by the Eleventh Amendment’s grant of sovereign immunity, and any individual
capacity claims for monetary damages against Drs. Gillilan and Hargrave are barred by the doc-
trine of qualified immunity.

B. Injunctive Relief

The Students seek various types of injunctive relief, including: (1) a permanent injunction
against Ball State and its administrators, faculty or staff prohibiting Ball State from enforcing the
Conduct Code with respect to off-campus conduct; (2) an order requiring Ball State to remove all
references to “this incident” from the Students’ files;'® and (3) an order requiring Ball State to
notify all of its students that it cannot enforce the Conduct Code with respect to off-campus con-
duct.” [Dkt. 1 at 11, 9 A-C.] The Court’s finding that the Students’ claims fail on the merits is
fatal to their claims for injunctive relief, since they cannot meet a threshold requirement for in-
junctive relief — success on the merits. SeePlanned Parenthood of Ind., Inc. v. Comm’r of the
Ind. State Dep’t of Healtht99 F.3d 962, 972 (7th Cir. 2012) (party seeking injunctive relief
must demonstrate: (1) a reasonable likelihood of success on the merits; (2) that he does not have

an adequate remedy at law; and (3) that he will suffer irreparable harm absent the injunction).

'8 The Court sees some irony in the Students’ request that all references to this “incident” be re-
moved from their academic record. The Students have made the details of the “incident” public
by filing this lawsuit, so any interest they may assert in keeping the details private is questiona-
ble.

" The scope of injunctive relief the Students seek with regard to prohibiting Ball State from reg-
ulating the off-campus conduct of all Ball State students and requiring Ball State to notify those
students that it cannot regulate their off-campus conduct far exceeds any remedy they, as indi-
viduals, would be entitled to. This is not a class action, and the Students have presented no au-
thority suggesting that they are somehow entitled to seek relief on behalf of all Ball State stu-
dents.
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Accordingly, Defendants are entitled to summary judgment on the Students’ claims for injunc-

tive relief.?’

V.
CONCLUSION

For the foregoing reasons, the Court GRANTS the Cross-Motion for Summary Judgment
filed by the Board of Trustees of Ball State and Drs. Gora, Hargrave, and Gillian, [dkt. 25], DE-
NIES the Motion for Summary Judgment filed by the Students, [dkt. 18], and DENIES AS
MOOT Mr. Zimmerman’s Motion for Emergency Hearing on Preliminary Injunction, [dkt. 13].

Judgment will enter accordingly.

04/15/2013

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana

Y The Court is mindful of the Seventh Circuit Court of Appeals’ preference that “[wlhere...a
district court decides that a party moving for a preliminary injunction has not satisfied one of the
threshold requirements, we have encouraged the court to conduct at least a cursory examination
of all the aforementioned preliminary injunction considerations.” Girl Scouts of Manitou Coun-
cil, Inc. v. Girl Scouts of # United States of America In649 F.3d 1079, 1087 (7th Cir. 2008).
Here, however, the Court has made a dispositive ruling on the merits, rather than a factual find-
ing that a requirement for injunctive relief is missing. Cf. id. (noting that district court denied
injunctive relief based solely on finding that plaintiff failed to meet threshold burden of demon-
strating that it would suffer irreparable harm absent an injunction). Accordingly, no discussion
of the other requirements for injunctive relief is necessary since the Court has concluded that the
Students cannot succeed on the merits as a matter of law.
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