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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
ZACHARY MULHOLLAND,
Plaintiff,

No. 1:12-cv-01502-SEB-MJD
MARION COUNTY ELECTION BOARD,

)
)
)
)
VS. )
)
)
)
Defendant. )
ORDER GRANTING DEFENDANT’S MOTION TO DIMISS
This cause is before the Court on DefartdaMotion to Dismiss [Docket No. 14],
filed on November 8, 2012. PlaintifeZhary Mulholland broughhis suit against
Defendant Marion County Eleon Board (“the Election Board”) alleging that the
Election Board violated his constitutionaghis by enforcing Indiana Code § 3-14-1-
2(a)(2) and (a)(3) (“the Slating Statuteild seeking an injunction prohibiting the
Election Board both from enforcing the StagiStatute against him and from subpoenaing
him to a hearing before the Board to hat investigate the matter. For the reasons

detailed below, we GRNT Defendant’s Motion to Dismiss.

Factual Background

On May 8, 2012, the day of the primagigction in Marion County, Indiana, the
Election Board issued a determination that Mulholland, a candidate for local office,

had violated the Slating Statttey printing and distributig a campaign advertisement

! Indiana Code § 3-14-1-2 provides:

Dockets.Justia.com


http://dockets.justia.com/docket/indiana/insdce/1:2012cv01502/42833/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2012cv01502/42833/26/
http://dockets.justia.com/

containing a listing, with phographs, of a number of Democratic candidates (including
himself) who were running for viaus offices in the electioh.Having determined that

the slating materials preparbyg Mr. Mulholland violated ta Slating Statute, the Board

(a) A person who:
(1) prints, publishes, or distributes a sldteing a primary election campaign without
authority from and:
(A) over the name of an organization of votéms|juding the name of the organization
and its officers; or
(B)if it is not an organized group of votemser the names of &ast ten (10) voters
in the political subdivision in which the primary election is being held;
together with the name of tipginter who printed the slate;
(2) prints on a slate during a primary dlea campaign the name or number of a
candidate without the candigés written consent; or
(3) prints, publishes, or distributes a sldteing a primary election campaign unless at
least five (5) days before it is printeddapublished the written consent of voters over
whose names it is published and the writtensent of the candidatén whose behalf
it is distributed are filed in the office tiie county election board where the election
is held;
commits a Class A misdemeanor.
(b) As used in this section, “slate” means a sarbpléot, reproduction of an official ballot,
or a listing of candidates:
(1) having the names or number of more tbae (1) candidate for nomination at a
primary election; and
(2) that expresses support for more than one (1) of the candidates set forth on the ballot
or list.
2 Mr. Mulholland apparently does not dispute that the election materials he submitted violated
the Slating Statute. However, Mr. Mulhollandaes that the Slating Statute has already been
declared unconstitutional, and thus, cannot be enforced against him. In support of this
contention, Mr. Mulholland relies ipart on our court’s decision (dgden v. Marend264 F.
Supp. 2d 785 (S.D. Ind. 2003), in which an attigas brought against the Marion County
Election Board and the Indianag€tion Commission in which theagihtiffs sought a declaration
that the Slating Statute was unconstitutional @ngitounds that it infringed the First Amendment
rights of a candidate and an organization that wish@dimo lists of candiates that it endorsed
without seeking permission fromdltandidates. In that case, court granted the plaintiffs
preliminary injunctive relief, finding that thdyad established a likblbod of success on their
claim that the statute was unconstitutionlal. at 795. The parties i@gdeneventually reached a
settlement and agreed to a consent decree pngvidirelevant part that “I.C. § 3-14-1-2(a)(2)-
(3) is declared facially uncotisitional” and that the defendantare permanently enjoined from
enforcing the provisions of I.& 3-14-1-2(a)(2)-(3) againstdhhtiffs, their agents, campaign
committees, or anyone who might print, publish atrithute copies of ‘slates’ prepared by one
of the Plaintiffs.”



authorized “both its special deputies andMeaion County Sheriff to assist the election
board to enforce [the Slating Statute] byftecating any and all materials substantially
similar to the attached slate and returnirgghme to the Electiddoard.” Compl. Exh.
2.

On May 30, 2012, almost five monthsfdree the instant suivas initiated in our
court, Mr. Mulholland and his campaign contiee filed suit in Marion Circuit Court to
challenge the Election Board’s May 8 Order #melseizure of his materials, and to seek
an injunction prohibiting the Board fmoenforcing the Slating Statut&eeZach
Mulholland, Hoosiers for Zachary MulHahd v. Marion County Election Boar€ause
No. 49D03-1205-PL-21680Although filed in MariorCircuit Court, Mr. Mulholland’s
state court lawsuit currently pends in Mar®uaperior Court. On July 3, 2012, Mr.
Mulholland filed a motion for partial summajydgment in that aadn, which, to our
knowledge, has not yet beeratd upon because of a stay issued by the state court on
October 29, 2012.

On September 13, 2012, the Election Boasued an order scheduling a hearing
for December 5, 2012 to hear from all r@sted persons, including Mr. Mulholland,
concerning its May 8th order. The Board p&enber 13th Order provided that “[s]taff
or counsel for the Marion County Election Bdahall be and is hereby directed to issue
subpoenas to Zach Mulholland” concernthg May 8 election materials he submitted
and “any other matters relatingttee applicable election lavisCompl. Exh. 3. As
noted above, the state court lawsuit wakeoed stayed on Odier 29, 2012 pending

further proceedings befe the Election Board.
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Mr. Mulholland filed the instant law#un our court on October 16, 2012,
advancing a parallel request felief to that requested in his state court lawsuit and
additionally requesting that our court enjtie Election Board from subpoenaing him to
the December 5 hearing aftrdm taking “any adverse &ons” against him based on
alleged violations of IndiamCode 88 3-4-1-2(a)(2) and(@). The Election Board filed
the motion to dismiss now before usMavember 8, 2012, arguing that Mr.
Mulholland’s federal lawsuit ghuld be dismissed based the abstention doctrine set
forth by the Supreme Court ¥ounger v. Harris401 U.S. 37 (1971). A few weeks after
filing its motion to dismiss, the Electiddoard voluntarily agreed to postpone the
December 5 hearing. These stop ordersersthte court case have thus brought it to a
complete halt.

Legal Analysis

The Election Board argues that this cakeuld be dismissed pursuant to the
Youngerabstention doctrine under which “fedecourts must abstain from taking
jurisdiction over federal constitutional clairtigat may interfere with ongoing state
proceedings.”Gakuba v. O'Brien711 F.3d 751, 753 (7th Cir. 2013) (citiS¢S &
Assocs., Inc. v. Dar619 F.3d 674, 677 (7th Ci2010)). The prototypicAoungercase
“requires federal courts to abstain wheniearal defendant seeks a federal injunction to
block his state court prosecution f@aeral constitutional grounds3KS & Assocs619

F.3d at 678 (citingyounger 401 U.S. at 53-54). Théoungeroctrine has been extended



in limited circumstances to civil proceedinsut only to federal suits “filed by a party
that is the target of state court or administeproceedings in whitthe state’s interests
are so important that exercise of fedgudicial power over those proceedings would
disregard the comity between thates and federal governmentd. (citations omitted).

When the state proceeding is civil, fealecourts are required “to abstain from
enjoining ongoing state proceedings that ajgudicial in nature(2) implicate important
state interests, and (3) offer an adeqogigortunity for review otonstitutional claims,
(4) so long as no extraordinary circumstas—Ilike bias or harassment—exist which
auger against abstentiomajors v. Engelbrechtl49 F.3d 709, 711 (7th Cir. 1998)
(citing Middlesex County Ethics Comm.Garden State Bar Asspd57 U.S. 423, 429
(1982)). ltis clear that “thquasi-criminal prosecution tiie violation of an ordinance
... Is an adequate state proceeding for the purposésusiger...” Forty One News, Inc.
v. County of Lake491 F.3d 662, 666 (7th CR007) (citations omitted).

Mr. Mulholland’s request that th{Sourt enjoin the Election Board from
subpoenaing him to testify at an administt@ hearing and from taking “any adverse
action” against him for his alleged violationtbe Slating Statute interferes with both the
state administrative hearing as well as the staet lawsuit, both ofvhich are judicial in

nature? Indiana law empowers the Election Bo&wdubpoena witnesses to its hearing,

% The Supreme Court extended ¥mungerdoctrine inOhio Civil Rights Commission v. Dayton
Christian Schools, Indo include quasi-judicial adminrsitive proceedings because the same
state rights issues recognizedrioungerwere implicated. 477 U.S. 619, 628 (1986).

* As noted above, the Election Board agreepdstpone the December 5, 2012 hearing after Mr.
Mulholland filed his federal lawst, but there has been no indtion that the Board no longer
intends to hold the hearing on a date afterdiselution of the instant motion to dismiss.
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which is held pursuant to Indiana IawAs the Election Board argues, if the federal court
were to step in and determeimvhich witnesses the Board could call at the investigatory
hearing, such action would clearly intedavith the ongoing state administrative
proceedings. Because swcldetermination directlyfects what evidence and

information the Election Board and ultimatéhe state court is able to consider, Mr.
Mulholland essentially is asking the federalirt to manage and oversee the state’s
administrative and judicial enforcement proceedings.

Mr. Mulholland’s arguments to the contrary are unavailing. He relies heavily on
the Seventh Circuit’s decision hader v. Keith385 F.3d 729 (7th Cir. 2004), in which
the court held that oungerabstention was not applicable because the plaintiff in the
federal suit was “not accused of having viethany state law, and the state ha[d] not
instituted any proceedings agsi him; he merely [was] pswing parallel remedies” in
his state and federal suitkl. at 732. Such is not the case here, however. Mr.
Mulhollandis alleged to have violated a state st&tid wit, the Slating Statute, and the
Election Board’s May 8 Order constitutes an enforcement action, which in turn
precipitated Mulholland’s state court lawsulr. Mulholland seeks to have our court

enjoin the Election Board’s bpoena powers as well aepent the Board from taking

Accordingly, the hearing is still pending for purposes ofthangerinquiry. Similarly,

although the state court lawsuit is currerstigyed, “state proceedings are ‘ongoing’Younger
abstention purposes, notwithstandingstege court’s stay of proceedingéddiction

Specialists, Inc. v. Twp. of Hamptetll F.3d 399, 408 (3d Cir. 2005), because the state
proceedings were pending at the time Mr. Mulhadldiled his initial complaint in federal court.
> The Election Board has the statutory authdnt{subpoena persons apdpers and compel the
witnesses to answer under oath any questlwatsproperly come before the boardnNdl Cobe §
3-6-5-27. Indiana law also requiréhe Election Board to make svestigation if there is a
substantial reason to believe aeation law violation has occurredyd. CoDE § 3-6-5-31.
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“any adverse actions” against Mulhollandegumably including the enforcement or
defense of the Slating Statute as it applelsim. Thus, contrary to Mr. Mulholland’s
characterization of the situation, his feddasvsuit is not simply a parallel proceeding
with his state court lawsuit.

The injunction Mr. Mulholland seeks,gfanted, would completely undermine the
ongoing state administrative and judigibceedings, thereby creating a federal
alternative to the jurisdiain of the Indiana state cdsito oversee the state’s
administrative proces<Cf. Majors 149 F.3d at 713 (“[A]llowingvhat in effect would be
a federal alternative to state appellatecess would, besides digiting and duplicating
an ongoing proceeding, cast doohbtthe ability of state appeléacourts to oversee their
trial courts.”) (citingHuffman v. Pursue, Ltd420 U.S. 592, 598 (1975)). In short, Mr.
Mulholland’s federal lawsuit seeks to havestfederal court tell the state court how to
supervise the state administrative body anddiministrative processes. The Seventh
Circuit Court of Appeals has recognized thas tgpe of federal oversight “implicates the
principles of equity, comity, andderalism that are the foundation f6ounger
abstention.”SKS Assocs619 F.3d at 677-79.

Mr. Mulholland also contends that, evéthe Election Board can show that his
federal lawsuit would improperly interfevdath a state proceeding, it has failed to
establish that the state action “ingaite[s] important state interestSc¢hall v. Joyce885
F.2d 101, 106 (7th €i1989). In determining wheththe important state interest
requirement is met, courts must “not lawdrrowly to [the State’s] interest in tbetcome

of the particular case .... Rather, whatlaek to is the importance of the generic
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proceedings to the StateNew Orleans Pub. Serv., Inc. Council of City of New
Orleans 491 U.S. 350, 365 (1989) (eimasis in original). Thus, “[i]JiYounger for
example, [the Supreme Court] did not cdh§lalifornia’s interesin prohibiting John
Harris from distributing handbills, but rather itgerest in carryingut the important and
necessary task of enforcing its criminal law&d! (citing Younger 401 U.S. at 51-52)
(internal quotation marks omitteddn other words, “[tlhe goal of oungerabstention is
to avoid federal court interference withiquelystate interests such as preservation of
these states’ peculiar statutes, schemes, and procedArasrisourceBergen Corp. v.
Roden 495 F.3d 1143, 115@®th Cir. 2007) (emphasis original). We regard it as
beyond dispute that Indiana has an importaetr@st in the regulation, enforcement, and
adjudication of its election laws through itsrmadministrative and judicial processes.
Finally, Mr. Mulholland argues thatithcase falls within the “exceptional
circumstances” exception to t®ungerdoctrine. “[W]hen ‘(1) the state proceeding is
motivated by a desire to harassconducted in bad faith, \Ehere is arextraordinarily
pressing need for immediate equitable relief3)rthe challenged provision is flagrantly
and patently violative of gxess constitutional prohibitionsgderal intervention in the
state proceeding is appropriateStroman Realty, Inc. v. Martinegz05 F.3d 658, 664
(7th Cir. 2007) (quotindacobson v. Village of Northbrook Mun. Cqrg24 F.2d 567,
569-70 (7th Cir. 1987)). Mr. Mulholland arguiesit the Slating Stateis “flagrantly and
patently” violative of the @nstitution, and that creates exceptional circumstance

which renders abstention undéosungerinappropriate.



As noted above, the constitutionalitytbe Slating Statute was previously
addressed in a lawsuit captiorféaul Ogden and Indiana Righo Life Political Action
Committee v. Candance Marendt and oth&ls. 1:03-cv-00415£3T-TAB (“the Ogden
Lawsuit”). In that case, our former cedigue, Judge Tinder, granted the plaintiff’s
motion for a preliminary injurton to enjoin theenforcement of the Slating Statute on
First Amendment groundsODgden v. Marend®264 F. Supp. 2d B3(S.D. Ind. 2003).

The Ogden Lawsuit was evenliyaesolved through a consent judgment, in which the
parties stipulated that the Slating Statwas facially unconstitutional and that the
Election Board was permanently enjoirfeaim enforcing the Slating Statuagainst the
plaintiffsin that case.

We disagree with Mr. Mulholland thatdttonsent decree in the Ogden Lawsuit
thereby definitively established that that8ig Statute is “flgrantly and patently
violative of express constitutional prohibitiomsevery clause, sentence and paragraph
and in whatever manner andaaigst whomever an effort may be made to apply it.”
Younger401 U.S. at 53-54 (inteal quotation anditation omitted). The consent decree
entered into in the Ogden Lawssettled the issue only betwetre parties to that case,
and nothing indicates that th@igreement was intended to reach beyond that dispute and
those parties. Although the consent decneécates the parties stipulated that the Slating
Statute is facially unconstitutional, the pament injunction prohibing its enforcement
specifically referenced only the plaintiffstine Ogden LawsuitMr. Mulholland is free
to raise his arguments regarglithe estoppel effect of tltwnsent decree with the state

court, but we do not view that negotiatmhsent decree to constitute an “exceptional
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circumstance” within the contemplatiofthe Supreme Court’s holding WYoungerto
warrant its remaining on our docket. Acdogly, having found for the reasons detailed
above that all of th& oungemrequirements have been satisfied and no exceptions to the
abstention doctrine apply, we GRANDefendant’s Motion to Dismiss.

IT 1S SO ORDERED.

Date: 09/11/2013
SARAH EVANS BARKER, JUDGE
United States District Court
b Southern District of Indiana
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