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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
MARK SUESZ
Plaintiff,
VS. No. 1:12ev-01517WTL-MJD

MED-1 SOLUTIONS, LLC,

Defendant.

N N N N N N N N N N

ORDER ONMOTION FORLEAVE TO FILE AMENDED COMPLAINT

This matter comes before the Court on Plaistifiotion for Leave ¢ File First
Amended Complaint. [Dkt. 68.] For the reasons set forth herein, Plaintiff's motion to asnend i
DENIED.

I. Background

This case concerralegations that the debt collection practiceMeft1 Solutions, Inc.
(“Defendant”)violate theFair Deli CollectionPractices Act, 15 U.S.C. §1682seq
(“FDCPA"). OnOctoler 18, 2012Mark SuesZ*Plaintiff”) filed his original Complaint. [Dkt.
1.] TheComplaintnamed‘Mark Sueszon behalf of plaintiff and a class” as the Plaintiff. [Dkt. 1
at 1.] On April 2, 2015, the Court set a deadline of April 13, 2015 to file a motion for leave to
amend the Complaint. [Dkt. 69 at Plaintiff thereafter timelynoved for leave to file his First
Amended Complaint'FAC”) . [Dkt. 68.]

The proposed FAC makes two changes to the original complaint. First, thedek€to
change the putative class’s definition. [Dkt. 68-1 1 31.] On June 15, 2015, hoRiewvetiff

filed an Unopposed Motion to Withdraw Amended Motion for Class Certification without
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Prejudice, [Dkt. 80], which motion the Cowgtantedon June 17, 2015. [Dkt. 81This case thus
no longer involves any class allegations, andMbé&on for Leave to File iist Amended
Complaint isaccordinglyDENIED AS MOOT insofar agzhe motion seeks to modifiie
putative class definition.

Theproposed=AC thenseeks to addressa Bowman as an additiop&intiff. [Dkt. 68
12.] Bowman'’s allegations against Defendant ceatebefendant’purportedcollection
techniquedor an allegedhealthcaralebt between 2011 and 2013. [Dkt. 68f116-22.]
Defendant originally filed suit against Bowman on October 11, 2011 in Pike TownsHlp sma
claims court]|Dkt. 67-2 at 2.] Bowman was not a resident of Pike Township, and the contract for
the alleged debt was not signed in Pike Township. [Dkt. $84B-19.] After said Township
court entered judgment in favor of Defendant on November 10, P@&féndaninitiateda
proceeding supplemental against Bowman in Pike Township on or about September 30, 2013.
[Dkt. 67-2 at 4.]

[1. Discussion

In its Motion to AmendPlaintiff contends thdeave to amend tadd Bowman as a
plaintiff is justifiedbecause Bowmalnas “identical claims” to Plaintiff. [Dkt. 685.] Although
Plaintiff acknowledgethe possibility that thestatute of limitations has run on Defendant’s
purported first violation of the FDCPA regarding Bowman on October 11, P0dibfiff asserts
that the proceedings supplemental filed against Bowman on SeptemB8d.30onstituted a
“separate violation[n] of the FORA” and therefore began a new statute of limitatifDkt. 68 9
6.] Plaintiff contends that the statute of limitationsBewman’s proceedings supplemental was

tolled during this putative class action suit, or, alternatively, that the filing @ntemdmenat



bar will relate back to the original filing date of this suit on October 18, 2012. [DKt66Bkt.
72 at 1.]

Defendant opposes leave to amend on the grounds that the proposed amendment would
be futile. It claimghat the statute of limitations has run with respect to any FDCPA violation that
may have occurred both when Defendant filed the original suit against Bowmant@ireOL1,
2011), and when Defendant initiated the proceedings supplemental (on September 27, 2013).
[Dkt. 70 11 4, 12.] Defendant disputes the application of the tolling principle, as Defendant
claims thaBowmanfalls “outside of the [originalflass definition,” and therefore “the statute
has not been tolled as to her.” [Dkt. 8-9.] Alternatively, Defendant contests the claim that
“the filing of a proceedings supplemental under Indiana law is an independent violatio®” of t
FDCPA. [Dkt. 70 at 3 n.1]

Federal Rule of Civil Procedure 15(a)(2) allows a party to amend a pleaxdhitygwith
the opposing party’s written consent or the court’s leave” and instructs trigd totireely give
leave when justice so require3his liberal policy furthers the goal of deciding cases on their
merits,see, e.g.Barry Aviation Inc. v. Land O’Lakes Mun. Airport Comn37,7 F.3d 682, 687
(7th Cir.2004), but there are nonetheless limits on this policy. In particedae to amend
pleadings will be denied “where there is undue delay, bad faith, [or] dilatoryeratithe part
of the movant, repeated failure to cure deficiencies by amendments previtassdaundue
prejudice to the opposing party by virtue of allowance of the dment, or futility of the
amendment.Villa v. City of Chicagp924 F.2d 629, 632 (7th Cir.1991) (citiRgman v. Davis
371 U.S. 178, 183 (1962ltimately, the decision whether to grant leave is “purely within the
sound discretion of the district cotrBrunt v. Serv. Employees Int'| Uniok84 F.3d 715, 720

(7th Cir.2002).



In Indiana, a proceedings supplemental is a pmigfment action to determine the assets
of the debtor and assess his or her ability to pay. Indiana Trial Rule B¥E}iff contends that
the proceedings supplemental against Bowman constituted a separate violdteoRDCPA
and restartethe statute of limitations. [Dkt. 686.] In making this claim, Plaintiff cites
Blakemore v. Pekag95 F.Supp. 972 (N.D. Ill. 1995)garnishment writ is a separate legal
action subject to FDCPAJo0x v. Citicorp Credit Services, Ind5 F.3d 1507, 1515 (9th
Cir.1994)(“legal action”as usedn the FDCPA includes “all judicial proceedings, including
those in enforcement of a previouslgifudicatedight”), andCadlins v Erin Capital Mgmt., LLC,
290 F.R.D. 689, 698 (S.D. Fla. 2013) (“the filing of the garnishment proceeding established an
independent violation of the FDCPA for the purpose of calculating the limitatiols'He[Dkt.
689 6, Dkt. 72 at 5-6.None of these casespersuasive.

Blakemorestands a%a single outlier in a wave of district court opinions that hold only
the filing of the collection case initiatéise running of thetatuteof limitations.” Hill v.

Freedman Anselmo Lindberg, LL2015 WL 2000828, at *3 (N.D. lll. May 1, 201%See also

id. at *2 (collecting casesgccord, e.g.Jones v. Blitt & Gaines P.C2015 U.S. Dist. LEXIS
61767, at *2 (N.D. Ill. May 12, 2015) (“Although the Seventh Circuit has not decided when a
violation occurs for a claim under 81692i, numerous courts in this district faced wigdathes
scenario have recently determined that the filing of a debt collection lawsgitwice on the
consumer starts the clock.”)

The Ninth Circuit’sFox decision relied upon by both thielaintiff here and the court in
Blakemoreis likewise unpersuasive. Any attempt to rely upom “is totally torpedoed” byhe
Ninth Circuit’s “on-all-fours opinion three years laterNaas” Makov. Blatt, Hagnmiller,

Leibsker & Moore, LC, 2015 U.S. Dist. LEXIS 6829, at *2 (N.D. Ill. January 20, 2Qt8)ng



Naas v. Stolmar30 F.3d 892 (9th Cir.1997))n Naas the Ninth Circuitstated that the court
had “never determined at which point thatgteof limitations begins to run” under the FDCPA,
wholly undermining the purported strength of doairt’s earlier ruling ifFox. 130 F.3d at 893.
Further, in an overt rejection 8lakemorethe Ninth Circuitconcluded that “the statibf
limitations began to runrothe filing of the complaint in the Municipal Courtd.

Finally, although none of the three cases cited by Plaintifber@ing authorityCollins
persuades the Court the led3te Collins court relies heavily on botfox and Blakemoreand
does not square its holding with the previousdgidedNaasruling. 290 F.R.Dat697-98.

In light of thisanalysis the Court holds that tretatuteof limitationsfor Bowman’s
alleged injury began to run from the filing of the original complaint against hie iidwnship
court on October 11, 201%ee Hill 2015 WL 2000828, at *2 (collecting cakekhe
proceedings supplemental did rdfectthe statuteof limitations and did not constitute
separate legal action for the purposes of the FD@&@A.Naasl30 F.3d at 893As a result, the
statute of limitations for Bowman'’s claim expired on October 11, 2645 U.S.C. §
1692k(d), and the claim was thus already tlmaered when Plaintiffiled his original complaint
on October 18, 2012. Any attempt to add Bowman as a Plaintiff would therefore be futile, and
the Court need not allow Plaintiff to amend his complaint teal&ee Villa 924 F.2d at 632.

Plaintiff's arguments about tollinghd relation back do not change this result. Even if, as
Plaintiff asserts, the filing of the putative class action complaint tolled théestdtimitations
with respect to all asserted members of the class, this principle has no be&owman’s
claim: the original complaint defined the putative class to cover cldiatsmere filed on oafter
October 18, 2011 FeeDkt. 19 23.] Because the claim against Bowman was filed on October

11, 2011, Bowman was not a member of the asserted class, anduiteevgth respect to



Bowman was not tolled. Likewise, even if the Court acceptaattiff's proposed expanded
putative classlefinitionrelated back to the filing of the original complaint, this contention does
notsave Bowman'’s claim. The originalroplaint, as noted above, was filed one week after the
statute had already expired on Bowman'’s claim, and so even if the expanded classdeéidi
relatedback to the date of the original complaint, Bowman'’s claim would remainiarned.
Any attempt © add Bowman is accordingly futile, and the Court th&NI ES Plaintiff’'s motion
insofar as it asks to do so.
[11. Conclusion
In light of these considerations, Plaintiff4otion for Leave to File Fst Amended

Complaint, [Dkt. 68], iDENIED.

Denied: 07/06/2015 E;

Marl J. Dinsifighre
United States{#agistrate Judge
Southern District of Indiana
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