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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DAVID THARP, Board of Trustees Chairman, ¢
behalf of INDIANA/KENTUCKY/OHIO

REGIONAL COUNCIL OF CARPENTERS
PENSION FUND gt al.

)
)
)
)
)
Plaintiffs, )
)
V. ) CaseNo. 1:12¢v-01870TWP-DML
)
CATRON INTERIOR SYSTEMS,NC,, )
)
Defendant. )

ORDER GRANTING MOTION FOR RECONSIDERATION

This matter is before the Court on the Plaintiffs’ Motion for Reconsideratexhgursuant
to Federal Rule of Civil Procedure 59(E)lifng No. 78. The Plainiffs in this case are: (1) David
Tharp, Board of Trustees Chairman, and Doug Robinson, Board of Trustees Secretarglfon beh
of Indiana/Kentucky/Ohio Regional Council of Carpenters Pension Fund (the “Pension; Fund”
(2) Davd Tharp, Board of Trustees Chairman, on behalf of Indiana/Kentucky/Ohio Regional
Council of Carpenters Defined Contribution Pension Trust Fund (the “Annuity FundDa{adl
Tharp, Board of Truses CeChairman, and William Nix, Board of Trustees-Chairman, on
behalf of Indiana/Kentucky/Ohio Regional Council of Carpenters Welfare Fine “Welfare
Fund”); (4) DavidTharp, Board of Trustees Chairman, and Joe Coar, Board of Trustees Secretary,
on behalf of Indiana Carpenters Apprenticeship Fund and Journeyman Upgrade Program
(“JATC"); (5) Douglas J. McCarron, Board of Trustees Chairman, on behalf niftedJ
Brotherhood of Carpenters Apprenticeship Training Fund of North America (“UBCaAd (6)
Indiana/Kentucky/Ohio Regional Council of Carpenters (“the Union”). The &ensund,

Annuity Fund, Welfare Fund, JATC, and UBCJA will be collectively referred to a$tlaentiff
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Trust Funds The Plaintiff Trust Funds and the Union will be collectivedyerred to as the
“Plaintiffs.”

The Plaintiff Trust Funds initiated this action against Defendant Catron m&rstems,
Inc. (“Catron”), alleging violations of the Employment Retirement InconeeuBty Act
(“ERISA”), 29 U.S.C. 88 1132 and 1145, and the Union’s claims were brought under 29 U.S.C. §
185. The dispute in this action surrounds Plaintiffsquestto compel Catron to allow the
Plaintiffs’ payroll auditor to examine all necessary books and records to ceragetyroll audit
for the period of January 1, 2011 through December 31, 2012, and to seek payment for any
delinquent contributions uncovered by the audit.

After the Court ordered Catron to submit to an audit, the Plaintiffs’ auditorletedghe
audit for 2011 and 2012, and the Plaintiffs filed with the Court a status report on the’suditor
findings. Catron filed a response, disputing the findings and conclusions of the au@itor.
December 18, 2015, the parties appeared by counsel before the Court and presentedamddenc
argument in support of their positions on the alleged delinquent contributions and the results of
the audit. On March 2, 2016, the Court issued its Order regarding the audit and the delinquent
contributions owed to the Plaintiff§i(ing No. 74. The Court determined that Catron was liable
to the Plaintiffs for $117,740.134owever, this amount was offset by $95,367.50 owed to Catron
based on a series of market recovery fund grant contrdétss, the ©urt awarded Plaintiffs
$22,372.65.1d. at 11. The Plaintiffs filed a timelyviotion for ReconsiderationFor the following
reasons, the CouBRANTS the Motion for Reconsideration.

.  LEGAL STANDARD

Although motions to reconsider are not specifically authorized by the Federal &tule

Civil Procedure, courts in the Seventh Circuit apply Rule 59(e) or Rule 60(b) startddhese


https://ecf.insd.uscourts.gov/doc1/07315245187

motions. Smith v. Utah Valley Uniy2015 U.S. Dist. LEXIS 70271, at+*3 (S.D. Ind. June 1,
2015). A motion to alter or amend under Rule 59(e) “must be filed no later than 28 days after the
entry of the judgment.”Fed. R. Civ. P. 59(e)lf timely filed, a motion styled as a motion to
reconsider should be considered uriRlele 59(e).Kiswani v. Phoenix Sec. Agency, ['k84 F.3d

741, 742 (7th Cir. 2009). The Plaintiffs’ “Motion for Reconsideration” was filed twsixtgays

after the Court issued its Order. Therefore, the Court will analyze thervixdia motion tolter

or amend under Rule 59(e).

The purpose of a motion to alter or amend judgment under Rule 59(e) is to eslrthe
reconsider matters “properly encompassed in a decision on the mésseineck v. Ernst &
Whinney 489 U.S. 169, 174 (1989)A Rule 59(e) motion will be successful only where the
movant clearly establishes: (1) that the court committed a manifest error of fact, or (2) that
newly discovered evidence precluded entry of judgme@tricinnati Life Ins. Co. v. Beyrer22
F.3d 939, 954 (7th Cir. 2013) (citation and quotation marks omitted)ief pursuant to a Rule
59(e) motion to alter or amend is an “extraordinary remed[y] reservedd@xceptional case.”
Foster v. DelLucab45 F.3d 582, 584 (7th Cir. 2008). A Rule 59(e) motion may be used “to draw
the district court’s attention to a manifest error of law or fact or toyewskcovered evidence.”
United States v. Resnijcd¥4 F.3d 562, 568 (7th Cir. 201(A.manifest error “is not demonstrated
by the disappointment of the losing party. It is the wholesale disregard, nisdippli or failure
to recognize controlling precedenOto v. Metropolitan Life Ins. Cp224 F.3d 601, 606 (7th Cir.
2000) (citation and quotation marks omittedfurthermore,a Rule 59(e) motion is not an
opportunity to relitigate motions or present arguments, issues, or factetiédtand should have
been presented earlierBrownstone Publ’'g, LLC v. AT&T, Inc2009 U.S. Dist. LEXIS 25485,

at *7 (S.D. Ind. Mar. 24, 2009).



Il. DISCUSSION

In the Plairtiffs’ Motion for Reconsideration, theasserthe Court erredn three of its
findings. First,by allowing Catron to assert its “setoff defens®tond, by not findinthat Catron
misrepresented facts when it claimed it had not been paid $95,367.%0ket mecovery funds
andif a setoff is warranted, any setoff should apply only to the Union and not to the Plaunsif
Funds; andhird, the Court erred by discounting the amount of contributions owed to the Union

based on a misunderstanding of information contained in Exhibitisg No. 79 at 24).

In its December 12, 201Bntry on Motion for Reconsideration, the Court resolved the first
issue raised by the Plaintiffs redarg any error in allowin@atran to assert its “setoff defense.

(SeeFiling No. 86 at 47.) The Court granted leave to Catron to amend its Answer and assert a

counterclaim for setoféo that the pleadings would conform to the evidence presented at the
originaldamages hearindgCatron filed its Amended Answer and Counterclaim on January 2, 2017
(Filing No. 87.

The Court ntes that it is not necessary to discuss the Plaintiffs’ third arguaantsetoff
should apply only to the Union and not to the Plaintiff Trust Faraiscause the Court determines
thata setoff isnotwarranted

The Court turns to the Plaintiffs’ argumehat a setoff is not warranted becauSatron
misrepresented facts when it claimed it had not been paid $95,367.50 in marketyrégogs
The Plaintiffs assert that Catron was p#&ftb,367.50or the market reovery fund grants, and
having been paid, Catron is not entitled to an additional payment via a setoff.

With their Motion for Reconsideration, the Plaintiffs provided to the Court exhibits of

payroll forms as well as a bank statement evidencing cancelled ¢récksNo. 791; Filing No.

79-2). The Plaintiffs #&o introduced evidencef two cancelled checks made payable to Catron
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dated Mach 29, 2011 and April 11, 2011, in the amounts of $93,800.00 and $1,567.50, totaling

$95,367.50 Kiling No. 791 at 3-4). Relying onthese two checks, the Plaintiffs explain that

Catronalready has been paid the monies owed to it under the February 28&adddcts for
market recovery fund grants, and thus, Catsamt entitled to any setoff in this case.
Catronresponds that the March 29 and April 11, 2011 checks, totaling $95,367.50, were
for payment of market recovery funds relatedrimn work performed in 2010, and this litigation
concerns union work performed in 2011 and 20@#th its Response Brief, Catron submitted
sworn affidavit stating that it never received paymenttie market recovery fund grants for the

year 2011 Filing No. 8G1). Thus,Catron arguefayment owed to Catron for the market recovery

fund grants executed on February 28, 2011 related to union work performed in 2011 remains due,
and Catron is entitled to a setoff.

The parties’ dispute focuses on whether there are two different sets of memdetry
fund contracts and whether the February 28, 2@fitractsrelate to union work performed
2010 0r2011. The issue for the Court to resolve on the Motion for Reconsideration is the question
of whether there are market recovery funds owed to Catron for union work perfor@@tilin
presumably based on a secondaseharket recovery fund grés

The Plaintiffs submitted with their Reply Brief a sworn affidavit stating thaFdieuary
28, 2011contracts pertainetb work performed in 2010 and that there was not a second set of

contractgFiling No. 831). During the hearing on the Motion for Reconsideration, the Plaintiffs

testified that thd=ebruary 28, 201tontracts were the only contracts between the parties that
required payment to Catron for market recovery funds.
In the Court’s Entry ottheMotion for Reconsideration, the Court asked Catron to address

the issue of whether a second set of contracts for market recovery fund graatk esisth could
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have been directly adelssed by providing to the Cowrtsecond set of written contracts between

the partieFiling No. 86 at 13 The Court also allowed Catron to amend its Answer to add a

counterclaim.
Caron filed its Amended Answer and Counterclaim on January 2, 2&iather than
attaching a second set of contracts, Catron attached to its new pleading thelsaragy 28, 2011

contracts that had already been presented to the Gadurty(No. 87-). In its counterclaim for a

setoff based on breach of contract, Catron alleged that Catron and the Union entersdriet a

of market recovery fund grants, which called for payment of $95,367.50 to Catron based on
employment of Union workers. However, the Amended Answer and Counterclaim did not allege
that the parties entered into a second set of contracts requiring a second EdEa8/R67.50 to
Catron. The new allegations also did redsert that any oral agreements were made between the
partiesfor such a payment for 2010, 2011, 2012, or any other y&ae allegations simply
suppored aclaim of one set of written agreements between the parties, requiring the payment of

$95,367.50. $eeFiling No. 87 at 23.)

At the hearing on the Motion for Reconsideration, Catron did not provide any evidence of
a second set of contracts that would entitle it to a second payment of $95,367.50 fronothe Uni
Catron testified that the parties entered into an oral agreement for a segmedipaf $95,367.50.
However, the Plaintiffs testified that tiéebruary 28, 201Tontracts were the only written
contracts between the partiaad the Plaintiffs unequivocally testified that no oral agreement was
made between the parties.

The Court finds it important that Catron never pled allegations regarding an eeieagrt
between the parties or a second set of contracts when it was given the opportunitgdatame

Answer and assert a counterclaift the time that Catron amended its pleadings, it was aware of
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the principal issue to be addressadhether a second agreement had been made to pay Catron an
additional $95,367.50Y et Catrons pleadings do not support the existence of a second agreement,
whether written or oral.And the testimony presented during the hearing differs regarding the
existence of an oral agreemerBased on a review of all the evidence, the testimony, and the
pleadings, the Court determines tatronhas not carrieds burden to show that it is entitled to

a setoff for a second payment of $95,367.B@cause the evidence shows the existencalgf

one set of written contracts requiring the payment of $95,367.50 to Catron and that Catron was
paid $95,367.50 from the Union by two checks dated March 29, 2011 and April 11, 2011, the
Courtdetermines that it is appropriate to amend its Entry FolloDiaignages Hearintp remove

the setoff that was applied against the Plaintiffs’ damages awiirdj(No. 74 at 1).1

Lastly, the Court addresses the Plaintiffs’ assertion that the Court erdéscbynting the
amount of contributions owed to the Union based on a misunderstanding of Exfiié Beading
of Exhibit 5 indicates “January 1, 2011 to December 31, 201owever, within the table
contained in the exhibit, the siieadinggndicate “June 1, 2010 to May 31, 2011” and “June 1,
2011 to May 31, 2012 The Court understood this exhibit to indicate that the Plaintiffs were
claiming $6,158.53 in unpaid contributions and deductions for the period June 1, 2010 to May 31,
2011, and $2,766.85 in unpaid contributions and deductions for the period June 1, 2011 to May

31, 2012, plus interest and liquidated damages for a total of $10,710.45 for the period June 1, 2010

1 The Court briefly addresses Catron’s argument that “contracts for pestlexation are not enforceable. . . . [I]t is
not clear why the Union would enter into a series of unenforceable contiaqtast consideratioin 2011, with
language that makes the contracts valid promises for future catgder(Filing No. 84 at 2 Catron relies oBrown

v. Addington52 N.E.2d 640, 6442 (Ind. Ct.App. 1944), which explains that “past consideration is insufficient”
support an enforceable contract. Even if the parties’ contract was for pastleration and was therefore
unenforceable, Catron would not be entitled to any payment under the weabiercontract and the Plaintiffs could
not be required to make a payment under the unenforceable contract. Fushénmargument does not address the
issue of whether there was a second contract requiring a second paymentra hiisfargumensiunavailing.
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to May 31, 2012.Becausetis litigation does not encompass work performed in 2010, the Court
reducedhe requested amount for the time period of June 1, 2010 to December 31, 2010.

In the Motion for Reconsideration, the Plaintiffs clarify that the “subheading simply
reflected the correct contribution/deduction rates for the time period,” anithéhatal number of
unreported hours, which is reflected in Exhibit 5, relates to 2011 and 2012, not to a seven month

period in 2010Kiling No. 79 at 89). Thusthe Court should not have discounted the amount of

unpaid contributions and deductions based on the sub-headings of Exhibit 5. The total number of
unreported hours worked in 2011 and 2012 are also reflected in Exhibit 4.

The Plaintiffsalsopoint out thatthere is a six hour discrepancy between Exhibit 4 and
Exhibit 5 for the 2012 unreported hour3hey explainthat the number of unreported hours
reflected in Exhibit 4 is accurate and note that the six hour differencéesrigsah $8.14 reduction
from the amount of unpaid contributions and deductions shown in Exhibit 5.

Catron failed to present any evidence that disputes this claimed amouwumipaid
contributions and deductionsved to the UnionCatron also did not present any evidence showing
that the amount is inaccurate.

The Court finds that thePlaintiffs’ argument regarding Exhibit 5 is w#lken and
supported by the evidencél herefore, the Court determines that it is appropriate to amend its
Entry Following Damages Hearing to award the full amount of the claimpdid contributions
and deductionswed to the Union with an $8.14 reduction acknowledged by the Plaintiffs to be

appropriateKiling No. 74 at 1611).

II. CONCLUSION

For the foregoing reasons, the Court amends its Entry Following Damag&sgHEaing

No. 79 to remove Catron’s setoff that was applied against the Plaintiffs’ daraaged and to
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award the full amount of the claimeshpaid contributions and deductiamsed to the Union with
an $8.14 reductionTherefore Catron’s total liability to the Plaintiffs for the period of January
1, 2011 through December 31, 2013$122,042.98

Final judgment will issue under separate order.

SO ORDERED.

Date:3/23/2017 O\"“?f LDG.UMQAA&"

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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